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OBII[ CbJI HA EBPOIIEMCKHUSI CHIO3 EIROPAS SAVIENIBAS VISPAREJA TIESA
TRIBUNAL GENERAL DE LA UNION EUROPEA EUROPOS SAJTUNGOS BENDRASIS TEISMAS
TRIBUNAL EVROPSKE UNIE AZ EUROPAI UNIO TORVENYSZEKE
e, 4 DEN EUROPZISKE UNIONS RET IL-QORTI GENERALI TAL-UNJONI EWROPEA
@ GERICHT DER EUROPAISCHEN UNION GERECHT VAN DE EUROPESE UNIE
EUROOPA LIIDU ULDKOHUS SAD UNII EUROPEJSKIE]
I'ENIKO AIKAYXTHPIO THE EYPQITIAIKHSE ENQYHY TRIBUNAL GERAL DA UNIAO EUROPEIA
CVRIA GENERAL COURT OF THE EUROPEAN UNION TRIBUNALUL UNIUNII EUROPENE
TRIBUNAL DE L'UNION EUROPEENNE VSEOBECNY SUD EUROPSKEJ UNIE
CUIRT GHINEARALTA AN AONTAIS EORPAIGH SPLOSNO SODISCE EVROPSKE UNIJE
LUXEMBOURG OPCI SUD EUROPSKE UNIJE EUROOPAN UNIONIN YLEINEN TUOMIOISTUIN
TRIBUNALE DELL'UNIONE EUROPEA EUROPEISKA UNIONENS TRIBUNAL

JUDGMENT OF THE GENERAL COURT (Fifth Chamber, Extended
Composition)

14 July 2021~

(Access to documents — Regulation (EC) No 1049/2001 — Harmonised standards —

Documents concerning four harmonised standards approved by CEN — Refusal to

grant access — Exception relating to the protection of the commercial interests of a
third party — Protection deriving from copyright)

- 1013322 -
In Case T-185/19,

Public.Resource.Org, Inc., established in Sebastopol, California (United States),
Right to Know CLG, established in Dublin (Ireland),

represented by F. Logue, Solicitor, A. Grinwald, J. Hackl and C. NuRing,
lawyers,

applicants,

\Y

European Commission, represented by G. Gattinara, F. Thiran and S. Delaude,
acting as Agents,

defendant,
supported by

European Committee for Standardisation (CEN), and the other interveners,
whose names are listed in the annex,! represented by U. Karpenstein,
K. Dingemann and M. Kottmann, lawyers,

* Language of the case: English.

! The list of the other interveners is annexed only to the version sent to the parties.
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interveners,

APPLICATION on the basis of Article 263 TFEU for annulment of Commission
Decision C(2019) 639 final of 22 January 2019 refusing to grant a request for
access to four harmonised standards adopted by CEN,

THE GENERAL COURT (Fifth Chamber, Extended Composition),

composed of S.Papasavvas, President,  D. Spielmann,  U. Oberg,
O. Spineanu-Matei (Rapporteur) and R. Norkus, Judges,

Registrar: P. Cullen, Administrator,

having regard to the written part of the procedure and further to the hearing on
10 November 2020,

gives the following
Judgment

I.  Background to the dispute

On 25 September 2018, the applicants, Public.Resource.Org, Inc. and Right to
Know CLG, non-profit organisations whose main focus is to make the law freely
accessible to all citizens, made a request to the European Commission Directorate-
General for Internal Market, Industry, Entrepreneurship and SMEs, on the basis of
Regulation (EC) No 1049/2001 of the European Parliament and of the Council of
30 May 2001 regarding public access to European Parliament, Council and
Commission documents (OJ 2001 L 145, p.43) and Regulation (EC)
No 1367/2006 of the European Parliament and of the Council of 6 September
2006 on the application of the provisions of the Aarhus Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in
Environmental Matters to Community institutions and bodies (OJ 2006 L 264,
p. 13), for access to documents held by the Commission (‘the request for access’).

The request for access concerned four harmonised standards adopted by the
European Committee for Standardisation (CEN), in accordance with Regulation
(EU) No 1025/2012 of the European Parliament and of the Council of 25 October
2012 on European standardisation, amending Council Directives 89/686/EEC and
93/15/EEC and Directives 94/9/EC, 94/25/EC, 95/16/EC, 97/23/EC, 98/34/EC,
2004/22/EC, 2007/23/EC, 2009/23/EC and 2009/105/EC of the European
Parliament and of the Council and repealing Council Decision 87/95/EEC and
Decision No 1673/2006/EC of the European Parliament and of the Council (OJ
2012 L 316, p.12), namely standard EN 71-5:2015, entitled ‘Safety of toys —
Part 5: Chemical toys (sets) other than experimental sets’; standard EN 71-4:2013,
entitled ‘Safety of toys — Part4: Experimental sets for chemistry and related
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activities’; standard EN 71-12:2013, entitled ‘Safety of toys— Part12: N-
Nitrosamines and N-nitrosatable substances’; and standard
EN 12472:2005+A 1:2009, entitled ‘Method for the simulation of wear and
corrosion for the detection of nickel released from coated items’ (‘the requested
harmonised standards’).

By letter of 15 November 2018, the Commission, on the basis of the first indent of
Article 4(2) of Regulation No 1049/2001, refused to grant the request for access
(“the initial refusal decision’).

On 30 November 2018, the applicants, pursuant to Article 7(2) of Regulation
No 1049/2001, submitted a confirmatory application to the Commission. By
decision of 22 January 2019, the Commission confirmed the refusal to grant
access to the requested harmonised standards (‘the confirmatory decision’).

Il.  Procedure and forms of order sought

By application lodged at the Court Registry on 28 March 2019, the applicants
brought the present action.

By document lodged at the Court Registry on 10 July 2019, CEN and 14 national
standardisation bodies, namely the Asociacion Espafiola de Normalizacion (UNE),
the Asociatia de Standardizare din Romania (ASRO), the Association frangaise de
normalisation (AFNOR), Austrian Standards International (ASI), the British
Standards Institution (BSI), the Bureau de normalisation/Bureau voor
Normalisatie (NBN), Dansk Standard (DS), the Deutsches Institut flir Normung
eV (DIN), the Koninklijk Nederlands Normalisatie Instituut (NEN), the
Schweizerische Normen-Vereinigung (SNV), Standard Norge (SN), the Suomen
Standardisoimisliitto ry (SFS), the Svenska institutet for standarder (SIS) and the
Institut za standardizaciju Srbije (1SS) applied for leave to intervene in the present
proceedings in support of the form of order sought by the Commission.

By order of 20 November 2019, Public.Resource.Org and Right to Know v
Commission (T-185/19, not published, EU:T:2019:828), the President of the Fifth
Chamber of the General Court granted the application for leave to intervene. The
interveners lodged the statement in intervention and the main parties lodged their
observations on that statement within the prescribed periods.

On a proposal from the Judge-Rapporteur, the Court (Fifth Chamber) decided to
open the oral part of the procedure.

By order of 17 June 2020, the Court (Fifth Chamber), pursuant to Article 91(c),
Article 92(1), and Article 104 of the Rules of Procedure, ordered the Commission
to produce the requested harmonised standards and decided that they would not be
communicated to the applicants. The Commission complied with that measure of
inquiry within the prescribed period.
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On a proposal from the Fifth Chamber, the Court decided, pursuant to Article 28
of the Rules of Procedure, to assign the case to the Fifth Chamber sitting in
extended composition.

On a proposal from the Judge-Rapporteur, the Court (Fifth Chamber, extended
composition), by way of measures of organisation of procedure as provided for in
Article 89 of the Rules of Procedure, put written questions to the parties, asking
them to reply both before the hearing and at it. The parties replied in writing to
certain questions within the prescribed period and presented oral argument and
answered the other questions put by the Court at the hearing on 10 November
2020. At the hearing, the applicants stated to the Court that by the action they
sought only the annulment of the confirmatory decision, which was noted in the
minutes of the hearing.

The applicants claim, further to the clarification referred to in paragraph 11 above,
that the Court should:

— annul the confirmatory decision;

— order the Commission to pay the costs.
The Commission contends that the Court should:
—  dismiss the action;

— order the applicants to pay the costs.

The interveners contend that the Court should:

— dismiss the action;

— order the applicants to pay the costs.

. Law

A. Admissibility

The interveners argue that the action is inadmissible since the applicants have no
legal interest in bringing proceedings. In the interveners’ view, inasmuch as the
applicants, first, could access the requested harmonised standards free of charge
for non-commercial purposes through libraries, secondly, could access those
standards and use them for any purpose in return for the payment of a ‘reasonable’
fee, and, thirdly, have in fact owned since 2015 (that is, well before their request
for access to the documents in 2019) a copy of at least three of the four requested
harmonised standards, they have no interest in bringing the present proceedings.
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It follows from the Court’s case-law that any action for annulment brought by a
natural or legal person must be based on an interest on the part of the applicant in
bringing proceedings (see, to that effect, order of 24 September 1987, Vlachou v
Court of Auditors, 134/87, EU:C:1987:388, paragraph 8) and that non-compliance
with that essential prerequisite, which it is for that natural or legal person to prove,
constitutes an absolute bar to proceeding with a case, which the EU Courts may
raise of their own motion at any time (see, to that effect, orders of 7 October 1987,
G. d. M. v Council and ESC, 108/86, EU:C:1987:426, paragraph 10, and of
21 July 2020, Abaco Energy and Others v Commission, C-436/19 P, not
published, EU:C:2020:606, paragraph 80).

In that regard, it should be noted that it is settled case-law that an action for
annulment brought by a natural or legal person is admissible only in so far as the
applicant has an interest in the annulment of the contested measure. Such an
interest presupposes that the annulment of the contested measure must of itself be
capable of having legal consequences and that the action must be likely, if
successful, to procure an advantage for the party who brought it. That interest
must be vested and present and is evaluated as at the date on which the action is
brought. The interest must continue until the final decision, failing which there
will be no need to adjudicate (see judgment of 19 December 2019, XG v
Commission, T-504/18, EU:T:2019:883, paragraphs 30 and 31 and the case-law
cited).

In the specific context of disputes concerning access to documents on the basis of
Regulation No 1049/2001, a person who is refused access to a document or to part
of a document has, by virtue of that very fact, established an interest in the
annulment of the decision refusing access (see judgment of 5 December 2018,
Falcon Technologies International v Commission, T-875/16, not published,
EU:T:2018:877, paragraph 29 and the case-law cited).

In the present case, the parties agree that the Commission did not grant the
applicants access to the requested harmonised standards.

In those circumstances, having regard to the case-law referred to in paragraph 18
above, the applicants have an interest in obtaining the disclosure of the requested
harmonised standards under Regulation No 1049/2001 and, accordingly, in
seeking annulment of the confirmatory decision. In the present case, the
applicants, despite the possibility to consult copies of the requested harmonised
standards in public libraries, may invoke an interest in bringing proceedings since,
by that consultation, they do not achieve full satisfaction in the light of the
objectives they pursued by their request for access (see, to that effect, judgment of
4 September 2018, ClientEarth v Commission, C-57/16 P, EU:C:2018:660,
paragraph 47) and therefore retain a genuine interest in gaining access to those
harmonised standards on the basis of Regulation No 1049/2001.

That is all the more the case since, as the applicants maintain without being
contradicted on that point by the Commission or the interveners, the requested
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harmonised standards are available only in a very limited number of libraries,
sometimes only in one library in a Member State or in libraries which are not open
to the public, and their accessibility is excessively difficult in practice.

As regards paid access to the requested harmonised standards via points of sale
managed by the national standardisation bodies, it must be noted that that does not
in any way correspond to the objective pursued by the applicants to obtain freely
available access to those standards which is without charge and does not reveal an
absence or even a loss of interest in bringing proceedings (see, to that effect and
by analogy, judgment of 4 September 2018, ClientEarth v Commission,
C-57/16 P, EU:C:2018:660, paragraph 47).

In the light of the above, the interveners’ arguments relating to a lack of interest in
bringing proceedings on the part of the applicants must be rejected, without it
being necessary to examine the admissibility of those arguments.

B. Substance

In support of the action, the applicants rely on two pleas in law, alleging, first,
errors of law and of assessment in the application of the exception laid down in
the first indent of Article 4(2) of Regulation No 1049/2001, aimed at protecting
commercial interests, and, secondly, errors in law as regards the existence of an
overriding public interest, within the meaning of the last clause of Article 4(2) of
that regulation, and infringement of the obligation to state reasons.

1.  First plea in law: errors of law and of assessment in the application of the
exception laid down in the first indent of Article 4(2) of Regulation
No 1049/2001, aimed at protecting commercial interests

The applicants dispute, in essence, the application in the present case of the
exception laid down in the first indent of Article 4(2) of Regulation No 1049/2001
on the grounds that, first, copyright protection cannot be applicable to the
requested harmonised standards and, secondly, no harm to the commercial
interests of CEN and its national members has been established.

The applicants divide the first plea into three parts. The first and second parts
allege errors of law related to the application of the exception laid down in the
first indent of Article 4(2) of Regulation No 1049/2001. The third part alleges an
error of assessment as to the effect on commercial interests.

(@) The first part: errors of law consisting of the wrongful application of the
exception laid down in the first indent of Article 4(2) of Regulation
No 1049/2001

The applicants submit that since the requested harmonised standards form part of
‘EU law’, they should be accessible freely and without charge, with the result that
no exception to the right of access can apply to them. According to the applicants,
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private rights cannot be granted with respect to a ‘text of the law’, which must be
freely accessible to all and, accordingly, those standards cannot be protected by
copyright. In support of their line of argument they rely on the judgment of
27 October 2016, James Elliott Construction (C-613/14, EU:C:2016:821).

The Commission, supported by the interveners, disputes the applicants’
arguments.

In that regard, it is important to reiterate that, having been adopted on the basis of
Article 255(2) EC (now Article 15(3) TFEU), the purpose of Regulation
No 1049/2001, as stated in recital 4 and Article 1 thereof, is to give the public the
widest possible right of access to EU institutions’ documents. In accordance with
Acrticle 2(3) of that regulation, that right covers both documents drawn up by those
institutions and documents received from third parties, which includes any legal
person, as expressly stated in Article 3(b) of that regulation.

The right of access to documents held by the EU institutions is, however, subject
to certain limits, based on public or private interest grounds. More specifically,
and in reflection of recital 11 of that regulation, Article 4 of Regulation
No 1049/2001 lays down a system of exceptions authorising the institutions to
refuse access to a document where its disclosure would undermine one of the
interests protected by that provision.

Among the exceptions to the right of access is that set out in the first indent of
Article 4(2) of Regulation No 1049/2001, which states that ‘the [EU] institutions
shall refuse access to a document where disclosure would undermine the
protection of ... commercial interests of a natural or legal person, including
intellectual property, ... unless there is an overriding public interest in disclosure’.

In the case of documents emanating from third parties, Article 4(4) of Regulation
No 1049/2001 states that the EU institution is to consult the third party with a
view to assessing whether the exceptions laid down in Article 4(1) or (2) of the
regulation may be applied, unless it is clear that the document should or should
not be disclosed. If the institution concerned considers that it is clear that access to
a document emanating from a third party must be refused on the basis of the
exceptions laid down in Article 4(1) or (2), it is to refuse access to the applicant
without even having to consult the third party from which the document
originates, whether or not that third party has previously refused a request for
access to those same documents made on the basis of that regulation.

Lastly, as regards the discretion enjoyed by EU institutions when dealing with
requests for access to documents from third parties, it should be pointed out that
the provisions of Regulation No 1049/2001, establishing, subject to the exceptions
which it lists, a right of access to all the documents held by an institution must be
implemented effectively by the institution to which the request for access is
addressed.



34

35

36

37

38

39

- 009 -

JUDGMENT OF 14. 7. 2021 — CASE T-185/19

Consequently, in accordance with Article 8 of Regulation No 1049/2001, ultimate
responsibility for the proper application of that regulation lies with the EU
institution and it is also for the latter to defend the validity of a decision refusing
access to documents emanating from a third party before the Courts of the
European Union or the Ombudsman. If, in a situation involving documents from
third parties, the institution were required to accept automatically the reasons
given by the third party concerned, it would be forced to defend — vis-a-vis the
person making the request for access and, in some cases, before those review
bodies — positions which it does not itself consider to be defensible (see, to that
effect and by analogy, judgment of 14 February 2012, Germany v Commission,
T-59/09, EU:T:2012:75, paragraph 47).

In the present case, it is apparent from the arguments put forward by the parties
that they do not agree, in the first place, as to the scope and intensity of the review
which the EU institution concerned, in the present case, the Commission, must
carry out in the procedure referred to in Article 4(4) of Regulation No 1049/2001
relating to the existence and consequences of purported copyright protection for
requested documents originating from a third party, for the purposes of applying
the exception laid down in the first indent of Article 4(2) of that regulation.

The Commission, supported by the interveners, maintains that it is not entitled,
when examining an application made under Regulation No 1049/2001 for access
to documents, to call into question the existence of copyright protection for the
requested documents that has been accorded to a third party by the ‘applicable
national law’.

The applicants, in turn, criticise the Commission for not verifying that the
conditions for the existence of copyright over the requested harmonised standards
in favour of CEN were satisfied. In so doing, they implicitly but necessarily
recognise the Commission’s power to carry out an exhaustive review of the
existence and consequences of alleged copyright protection for requested third
party documents.

In the second place, the parties disagree on the eligibility of the requested
harmonised standards to be subject to copyright protection inasmuch as they form
part of EU law and, consequently, to come under the exception laid down in the
first indent of Article 4(2) of Regulation No 1049/2001.

Therefore, it is necessary to examine the applicants’ arguments concerning, first
of all, an error of law in the application of the exception laid down in the first
indent of Article 4(2) of Regulation No 1049/2001 in that the Commission found
that there was an effect on commercial interests stemming from copyright
protection for the requested harmonised standards (see paragraph 35 above), and,
secondly, an error of law connected with the eligibility of those harmonised
standards to be subject to copyright protection inasmuch as they are part of EU
law (see paragraph 38 above).
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In the first place, it must be pointed out that copyright is an intellectual property
right which guarantees legal protection for the creator of an original work, which
remains, notwithstanding progressively closer harmonisation, largely governed by
national law. Its existence and the scope of its protection, and more particularly
exceptions to that protection, which are not the subject of either EU harmonising
provisions or international provisions to which the European Union or its Member
States are bound, continue to be defined by the laws of the Member States (see, to
that effect, Opinion of Advocate General Jéé&skinen in Donner, C-5/11,
EU:C:2012:195, points 24 and 27).

Furthermore, under Article 5(2) of the Berne Convention for the Protection of
Literary and Artistic Works, signed in Berne on 9 September 1886 (Paris Act of
24 July 1971), in the amended version of 28 September 1979 (‘the Berne
Convention’), the enjoyment and the exercise of copyright are not to be subject to
any formality (principle of ‘automatic protection”).

Moreover, the scope of copyright protection for the same work may differ
according to the place where that protection is sought. Accordingly, under
Article 5(3) of the Berne Convention, protection in the country of origin is
governed by domestic law. However, when the author is not a national of the
country of origin of the work for which he or she is protected under that
convention, that person is to enjoy in that country the same rights as national
authors. By contrast, in accordance with paragraph 2 of that article, the extent of
protection, as well as the means of redress afforded to the author to protect his or
her rights, is to be governed exclusively by the laws of the country where
protection is claimed (the principle of the ‘independence’ of protection).

In those circumstances, it must be held that it is for the authority which has
received a request for access to third-party documents, where there is a claim for
copyright protection for those documents, inter alia, to identify objective and
consistent evidence such as to confirm the existence of the copyright claimed by
the third party concerned. Such a review corresponds in fact to the requirements
inherent in the division of competences between the European Union and the
Member States in the field of copyright.

It is in the light of those considerations that the General Court must examine
whether the Commission complied with the scope of the review which it was
required to carry out when applying the exception laid down in the first indent of
Article 4(2) of Regulation No 1049/2001 (see paragraph 35 above).

In that regard, it should be noted that, first, in the initial refusal decision, the
Commission, in order to justify the applicability of the exception laid down in the
first indent of Article 4(2) of Regulation No 1049/2001, refers to the copyright
over the requested harmonised standards belonging to CEN as a European
organisation governed by private law which holds a right of ownership over all its
publications, including European standards. Consequently, the Commission found
that disclosure of those harmonised standards, ‘could undermine the protection of
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commercial interests of a legal person, including intellectual property ... as CEN
[was] the copyright owner of all deliverables produced by their respective
technical committees’ and that, ‘consequently, the copyright and exploitation
rights (distribution and sales) on any CEN publication (including draft European
standards) belong exclusively to CEN and its national members from whom the
(draft) standards [could] be obtained’.

In the confirmatory decision, the Commission rejects the applicants’ allegations
related to the lack of copyright protection for the requested harmonised standards,
stating that, ‘contrary to what [they] allege[d], the [harmonised standards were]
protected by copyright [despite the fact that they did] contain data which [could]
be considered as factual or relating to procedures’. In addition, in response to the
applicants’ criticisms that the originator of those harmonised standards was not
consulted, it referred to the position paper of CEN and CENELEC of 17 May
2017 on the consequences of the judgment of 27 October 2016, James Elliott
Construction (C-613/14, EU:C:2016:821), in which those organisations had ‘as
copyright holders for European standards, explicitly considered that, on the basis
of [that judgment] there were no grounds to challenge their copyright and
distribution policies of harmonised standards’. The Commission ‘consequently ...
considered that the consultation under Article 4(4) of Regulation ...
No 1049/2001 was not necessary as the position of the originator of the
documents, the copyright holder in question, was already made publicly known by
the abovementioned position paper’.

It follows that the Commission based its finding on the existence of copyright
protection for the requested harmonised standards on objective and consistent
evidence such as to support the existence of the copyright claimed by CEN for
those standards.

Secondly, in the confirmatory decision, the Commission states that, ‘the texts of
the [requested harmonised] standards, while taking into account the specific
requirements provided for in the legislation they support, were drafted by [their]
authors in a way that is sufficiently creative to deserve copyright protection’, that
‘the length of the texts implies that the authors had to make a number of choices
(including in the structuring of the document), which results in the document
being protected by copyright’ and that, ‘consequently, [those harmonised
standards] as a whole [make them] an original work of authorship, deserving
protection under the copyright rules’. In carrying out such an analysis, it thus
assessed, from the perspective of the threshold of originality which a product must
attain in order to constitute a ‘work’ in terms of the case-law, whether those
harmonised standards were capable of being protected by copyright. Although the
condition of originality required for a product to be eligible for that protection
remains governed by the laws of the Member States, it follows from the Court’s
settled case-law on the interpretation of the autonomous concept of ‘work’ that, if
a subject matter is to be capable of being regarded as original, it is both necessary
and sufficient that the subject matter reflects the personality of its author, as an
expression of his or her free and creative choices (see judgment of 11 June 2020,

10



49

50

51

52

53

54

-012 -

PUBLIC.RESOURCE.ORG AND RIGHT TO KNOW V COMMISSION

Brompton Bicycle, C-833/18, EU:C:2020:461, paragraph 23 and the case-law
cited). In the light of that case-law, the Commission was entitled, without
committing any error, to find that the necessary threshold of originality for the
harmonised standards in question had been met in the present case.

It follows from all of the foregoing that the Commission cannot be accused of any
error of law connected with the scope of the review required of it when applying
the exception laid down in the first indent of Article 4(2) of Regulation
No 1049/2001 in order to find that there was an effect on commercial interests
stemming from copyright protection for the requested harmonised standards.

In the second place, the applicants, in support of their line of argument concerning
an error of law related to the eligibility of the requested harmonised standards to
be subject to copyright protection, in so far as they form part of EU law, invoke
the fact that they are ‘texts of law’ and the judgment of 27 October 2016, James
Elliott Construction (C-613/14, EU:C:2016:821).

In that regard, it must be borne in mind that a harmonised standard is defined in
Article 2(c) of Regulation No 1025/2012 as a technical specification adopted by a
European standardisation organisation on the basis of a request made by the
Commission for the application of EU harmonisation legislation, with which
compliance is not compulsory.

In the judgment of 27 October 2016, James Elliott Construction (C-613/14,
EU:C:2016:821), the Court of Justice held in particular that a harmonised standard
such as that at issue in the main proceedings, adopted on the basis of [secondary
legislation] and the references to which have been published in the Official
Journal of the European Union, forms part of EU law (paragraph 40).

It should be noted, as has the Commission, that it is in no way apparent from the
judgment of 27 October 2016, James Elliott Construction (C-613/14,
EU:C:2016:821), that the Court of Justice declared invalid the system of
publication of harmonised standards laid down in Article 10(6) of Regulation
No 1025/2012, by which only the references of those standards are to be
published. On the contrary, the Court pointed to the choice of the EU legislature to
make the legal effects attached to a harmonised standard subject solely to the prior
publication of its references in the C Series of the Official Journal (judgment of
27 October 2016, James Elliott Construction, C-613/14, EU:C:2016:821,
paragraphs 37, 40 and 43).

In those circumstances, the applicants are wrong to claim that, since the Court of
Justice held in the judgment of 27 October 2016, James Elliott Construction
(C-613/14, EU:C:2016:821) that the requested harmonised standards formed part
of ‘EU law’, those harmonised standards should be freely accessible without
charge with the result that no exception to the right of access can be applied to
them.

11
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In the light of all of the foregoing considerations, the first part of the first plea
must be rejected.

(b) The second part: errors of law relating to the application of the exception
laid down by the first indent of Article 4(2) of Regulation No 1049/2001

According to the applicants, even if copyright protection for the requested
harmonised standards was theoretically possible, it was not applicable to the
harmonised standards in question because they do not constitute a ‘personal
intellectual creation’ for the purposes of the case-law of the Court of Justice,
which is necessary in order to be able to benefit from such protection.

In that regard, as noted in paragraph 40 above, since the conditions for the
enjoyment of copyright protection, the extent of the protection for that right, and
more particularly exceptions to that protection, remain governed by the laws of
the Member States, which are free to determine the protection to be given to
official texts of a legislative, administrative or judicial nature, and, as is apparent
from the case-law, those conditions may be contested solely before the courts of
the Member States (see, to that effect and by analogy, Opinion 1/09 (Agreement
creating a Unified Patent Litigation System) of 8 March 2011, EU:C:2011:123,
paragraph 80, and order of 5 September 2007, Document Security Systems v ECB,
T-295/05, EU:T:2007:243, paragraph 56), the Commission was not authorised,
contrary to the applicants’ arguments, to examine the conditions required by the
applicable national law for the purpose of checking the veracity of copyright
protection for the requested harmonised standards as such an examination goes
beyond the scope of the review which it was empowered to carry out in the
procedure for access to documents.

Furthermore, there is no support at all for the applicants’ argument that CEN,
when drafting the requested harmonised standards, does not exercise free and
creative choices.

The applicants argue, first, that the requested standards ‘merely consist of lists of
technical characteristics and/or test methods and therefore there is no genuine
creative choice available to the drafter which could be considered to be the
expression of the author’s personality or his or her own intellectual creation’ and,
secondly, that ‘there is also no room for any free or creative choices with respect
to the design of [those harmonised standards], for example, regarding layout,
structure, language, or any other of their key features [because] these aspects of
standard-setting are governed by [their] own sets of standards which heavily
restrict any potential room for creativity [by] standard-setting bodies’. However,
they merely make assertions, without substantiating their claims with any analysis
or refuting the Commission’s arguments set out in the confirmatory decision (see
paragraph 48 above) as to the degree of originality of those harmonised standards,
which is apparent from the length of the texts at issue, which implies choices by
the authors, including in the structuring of the documents. Moreover, they do not
specify how the restrictions on creativity which are imposed by the
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standardisation legislation are such that those harmonised standards are not
capable of reaching the threshold of originality required at EU level.

Consequently, the second part of the first plea must be rejected.

(c) The third part: error of assessment of the effect on commercial interests

The applicants argue that the Commission has not established how disclosure of
the requested harmonised standards would undermine the commercial interests of
CEN and its national members. They submit that, even if copyright protection for
those harmonised standards was theoretically possible and even if the harmonised
standards in question were regarded as a personal intellectual creation, the
confirmatory decision should still be annulled given that the Commission has not
proved the alleged infringement of the commercial interests of CEN as the author
of those same harmonised standards.

The Commission, supported by the interveners, disputes the applicants’
arguments.

In that regard, it should be observed that in order to justify refusal of access to a
document, it is not sufficient, in principle, for that document to fall within an
activity or an interest mentioned in Article 4 of Regulation No 1049/2001. The
institution concerned must also show how access to that document could
specifically and actually undermine the interest protected by an exception laid
down in that article and that the risk of that interest being undermined is
reasonably foreseeable and not purely hypothetical. The same applies in respect of
a third party where he or she is consulted in the context of the consultation
procedure provided for in Article 4(4) of Regulation No 1049/2001, since the
purpose of that article is to enable the institution to assess whether an exception
laid down in paragraph 1 or 2 of that article should apply (see judgment of
5 February 2018, Pari Pharma v EMA, T-235/15, EU:T:2018:65, paragraph 69).

In the present case, it is clear from the confirmatory decision that the Commission
based its refusal to disclose the requested harmonised standards on two connected
but different infringements of the commercial interests of CEN and its national
members, namely, first, the protection of those harmonised standards by copyright
and, secondly, the risk of a very large fall in the fees collected by CEN and its
national members in return for access to those harmonised standards, if access to
them could be obtained free of charge from the Commission.

In that regard, it should be borne in mind, as the Commission submits, that the
sale of standards is a vital part of the standardisation bodies’ business model.
Freely available access to those standards without charge would call that model
into question and would oblige those bodies to reconsider entirely the way in
which they are organised, thus creating significant risks for the production of
further standards and the possibility of having a method which shows that a
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product is deemed to comply with the requirements established by EU legislation
by using a uniform method.

Thus, to the extent that, as was observed in connection with the first and second
parts of the first plea (see paragraph 47 above), the Commission was justified in
finding that the requested harmonised standards were covered by copyright
protection, under which they were accessible to interested parties solely after the
payment of certain fees (see paragraph 19 above), their disclosure for free on the
basis of Regulation No 1049/2001 could specifically and actually affect the
commercial interests of CEN and its national members, in terms of the case-law
cited in paragraph 63 above.

In any event, as the Commission rightly argues, supported by the interveners, in
the context of the first indent of Article 4(2) of Regulation No 1049/2001, freely
available public access to the standards would undeniably undermine the
protection of CEN’s intellectual property since those standards are subject to
licensing conditions imposed on buyers. The absence of any kind of control over
the disclosure of the standards would evidently have an impact on CEN’s
commercial interests.

That conclusion is not called into question by the applicants’ argument that, in the
process of drawing up the requested harmonised standards, CEN acts as a public
authority by performing public functions which are not subject to any commercial
interest.

In that regard, in accordance with Article 10 of Regulation No 1025/2012,
harmonised standards are to be drafted or, as necessary, revised by one of the
three European standardisation organisations, at the initiative and under the
direction and supervision of the Commission. To that end, that regulation
recognises three European standardisation organisations, namely CEN, the
European Committee for Electrotechnical Standardisation (Cenelec) and the
European Telecommunications Standards Institute (ETSI). Those organisations
are non-profit associations; CEN and Cenelec are governed by Belgian private law
and ETSI by French law.

Contrary to the applicants’ submission, it is in no way apparent from the
provisions governing the European standardisation system that, in the standards
development process, CEN acts as a public authority by performing public
functions which are not subject to any commercial interests.

The fact that the European standardisation organisations, including CEN,
contribute to the performance of tasks in the public interest by providing
certification services relating to compliance with the applicable legislation does
not in any way alter their status as private entities engaged in an economic activity
(see, to that effect and by analogy, judgment of 5 December 2018, Falcon
Technologies International v  Commission, T-875/16, not published,
EU:T:2018:877, paragraph 47).

14



72

73

74

75

76

77

78

79

- 016 -

PUBLIC.RESOURCE.ORG AND RIGHT TO KNOW V COMMISSION

In that regard, it should be noted, as did the Commission, that if a publicly owned
undertaking may hold commercial interests, the same must apply a fortiori to a
private entity, even if it contributes to the performance of tasks in the public
interest (see, to that effect and by analogy, judgment of 5 December 2018, Falcon
Technologies International v  Commission, T-875/16, not published,
EU:T:2018:877, paragraph 49).

It follows from all of the foregoing that, in accordance with the first indent of
Article 4(2) of Regulation No 1049/2001, the Commission demonstrated that
disclosure of the requested harmonised standards could specifically and actually
undermine the commercial interests of CEN or its national members and that the
risk of those interests being undermined was reasonably foreseeable and not
purely hypothetical, in terms of the case-law cited in paragraph 63 above.

Consequently, the third part of the first plea and that plea in its entirety must be
dismissed.

2. Second plea in law: errors of law as regards the existence of an overriding
public interest within the meaning of the last clause of Article 4(2) of
Regulation No 1049/2001 and breach of the obligation to state reasons

The applicants complain that the Commission erred in law in considering that no
overriding public interest, within the meaning of the last clause of Article 4(2) of
Regulation No 1049/2001, justified disclosure of the requested harmonised
standards and that it failed to give sufficient reasons for its refusal to recognise the
existence of an overriding public interest.

This plea is divided into three parts. The first alleges an error of law as regards the
existence of an overriding public interest requiring free access to the law. The
second concerns an error of law relating to the existence of an overriding public
interest owing to the obligation of transparency in environmental matters. The
third part alleges an inadequate statement of reasons for the Commission’s refusal
to recognise the existence of an overriding public interest.

It is appropriate to examine the third part of the second plea first of all.

(&2) The third part: inadequate statement of reasons for the Commission’s
refusal to recognise the existence of an overriding public interest

First, the applicants submit that the Commission did not give sufficient reasons in
the confirmatory decision for its rejection of the arguments put forward in the
confirmatory application regarding the existence of an overriding public interest
justifying access to the requested harmonised standards.

In that regard, the applicants submit that the Commission remained silent in
relation to the most important arguments which they had put forward in their
confirmatory application relating to the implications of the requested harmonised
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standards being classified as ‘EU law’ by the judgment of 27 October 2016, James
Elliott Construction (C-613/14, EU:C:2016:821). More specifically, they submit
that the Commission does not explain, in particular, why their argument on the
need to have access to the law in a state governed by the rule of law should not be
regarded as constituting an overriding public interest.

Secondly, according to the applicants, the Commission did not explain its
reasoning with regard to the balancing of the conflicting interests in the present
case, in terms of the case-law arising from the judgment of 1 July 2008, Sweden
and Turco v Council (C-39/05P and C-52/05 P, EU:C:2008:374), and, in so
doing, has led them to believe that such a balancing exercise was not carried out.

The Commission disputes the applicants’ arguments and submits that it stated to
the requisite legal standard the reasons for its refusal to recognise the existence of
an overriding public interest.

As a preliminary point, it must be observed that the obligation to state reasons is a
general principle of EU law, enshrined in the second paragraph of Article 296
TFEU and in Article 41(1) of the Charter of Fundamental Rights of the European
Union (‘the Charter”), under which any legal act adopted by the EU institutions
must state the reasons on which it is based (see judgment of 6 February 2020,
Compafiia de Tranvias de la Corufia v Commission, T-485/18, EU:T:2020:35,
paragraph 19 and the case-law cited). That obligation on the part of EU
institutions to state the reasons on which a decision is based is not merely taking
formal considerations into account, but is intended to enable the EU judicature to
exercise its power to review the lawfulness of the decision and the persons
concerned to know the reasons for the measure adopted so that they can defend
their rights and ascertain whether or not the decision is well founded. Thus, the
parties concerned can make genuine use of their right to a judicial remedy only if
they have precise knowledge of the content of and the reasons for the act in
question (see judgment of 28 November 2019, Mélin v Parliament, T-726/18, not
published, EU:T:2019:816, paragraph 40 and the case-law cited).

In the context of applying the provisions of Regulation No 1049/2001, it has been
held that the purpose of the obligation for the institution to state the reasons for its
decision refusing to grant access to a document is, first, to provide the person
concerned with sufficient information to make it possible to determine whether
the decision is well founded or whether it is vitiated by an error which may permit
its validity to be contested and, secondly, to enable the Courts of the European
Union to review the lawfulness of the decision. The extent of that obligation
depends on the nature of the measure at issue and the context in which it was
adopted (see judgment of 6 February 2020, Compafiia de Tranvias de la Corufia v
Commission, T-485/18, EU:T:2020:35, paragraph 20 and the case-law cited).

According to the case-law, the obligation to state reasons does not however
require the institution concerned to respond to each of the arguments put forward
during the procedure preceding the adoption of the contested decision (see
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judgment of 25 September 2018, Psara and Others v Parliament, T-639/15 to
T-666/15 and T-94/16, EU:T:2018:602, paragraph 134 and the case-law cited).

In the present case, it should be noted that in part 4 of the confirmatory decision,
headed ‘No overriding public interest in disclosure’, the Commission responded to
the applicants’ arguments in the confirmatory application related to the purported
existence of overriding public interests stemming, first, from the interpretation
given by the Court of Justice in the judgment of 27 October 2016, James Elliott
Construction (C-613/14, EU:C:2016:821), and, secondly, from alleged obligations
of transparency in environmental matters.

In that regard, first, the Commission stated that, as it had explained in part 2.1 of
the confirmatory decision, which concerned conditions for the protection of the
commercial interests of a natural or legal person, the effects of the judgment of
27 October 2016, James Elliott Construction (C-613/14, EU:C:2016:821), had to
be considered in the context in which that judgment was delivered. Consequently,
according to the Commission, that judgment ‘[did] not create the obligation of
proactive publication of the harmonised standards in the Official Journal, nor [did]
it establish an automatic overriding public interest in their disclosure’.

Secondly, the Commission rebutted the applicants’ claims related to the
obligations of transparency in environmental matters, deemed to be in the
overriding public interest, compared with the interest in protecting the commercial
interests of a natural or legal person, arguing, in essence, that they do not apply in
the present case.

Thirdly, the Commission added that it had not, moreover, been able to identify
any overriding public interest justifying such disclosure.

It follows that the confirmatory decision does indeed state, succinctly but clearly,
that the applicants had not put forward any argument capable of demonstrating the
existence of an overriding public interest in disclosure of the requested
harmonised standards. The Commission furthermore added that it had not been
able to identify any overriding public interest justifying such disclosure.

Moreover, in so far as, by some of their arguments, the applicants are in fact
challenging the merits of the statement of reasons in the confirmatory decision as
to the absence of an overriding public interest in disclosure of the requested
harmonised standards, such arguments are ineffective in the context of this part of
the plea.

Lastly, it should be borne in mind that, even though the Commission is required to
set out the reasons justifying the application to the particular case of one of the
exceptions to the right of access provided for by Regulation No 1049/2001, it is
not however required to provide more information than is necessary in order for
the person requesting access to understand the reasons for its decision and for the
Court to review the legality of that decision (see, to that effect, judgment of
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26 March 2020, Bonnafous v Commission, T-646/18, EU:T:2020:120,
paragraph 25 and the case-law cited).

In those circumstances, the third part of the second plea must be rejected.

(b) The first part: error of law as regards the existence of an overriding public
interest requiring free access to the law

The applicants submit that even if the requested harmonised standards may be
covered by the exception relating to the effect on commercial interests, there was
an overriding public interest in disclosure of those harmonised standards within
the meaning of the last clause of Article 4(2) of Regulation No 1049/2001,
consisting of ensuring free access to the law. More specifically, the fact that those
harmonised provisions are part of EU law, °‘result[s] in the constitutional
imperative to freely access the Requested Standards’.

According to the applicants, since the requested harmonised standards form part
of EU law, as the Court of Justice held in its judgment of 27 October 2016, James
Elliott Construction (C-613/14, EU:C:2016:821), there is an ‘automatic overriding
public interest’ justifying the disclosure of those harmonised standards. They rely
inter alia on the principle of legal certainty, which can be guaranteed only by
proper publication of the law in the official language of the addressee of that law.
They also refer to the case-law of the European Court of Human Rights on the
accessibility of the law. They also emphasise the link between the accessibility of
standards and the proper functioning of the internal market. Lastly, they submit
that the principle of good administration, laid down in Article 41 of the Charter,
and the free movement of goods and the freedom to provide services, guaranteed
in Articles 34 and 56 TFEU, require free access to the standards.

In any event, the applicants submit that the confirmatory decision disregards the
last clause of Article 4(2) of Regulation No 1049/2001 since the Commission
failed to examine the existence of a public interest in disclosure and, more
generally, to weigh the interests served by disclosure against those opposing such
disclosure. In that regard, they dispute the assertion that they merely put forward
general considerations which were not capable of establishing that the principle of
transparency was especially pressing in the present case. The reference to the
particular nature of the requested harmonised standards was sufficient in the
present case to provide proof of the existence of a particular public interest in
disclosure for the purposes of that provision.

The Commission, supported by the interveners, disputes the applicants’
arguments.

It must be observed, as a preliminary point, that even in cases such as the present,
in which the Commission relies on a general presumption in order to refuse access
to the documents requested pursuant to the first indent of Article 4(2) of
Regulation No 1049/2001, the possibility of demonstrating that there is an
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overriding public interest which justifies the disclosure of the documents, in
accordance with the last clause of Article 4(2), is not ruled out (see, to that effect,
judgment of 25 September 2014, Spirlea v Commission, T-306/12,
EU:T:2014:816, paragraph 90 and the case-law cited).

98 By contrast, the onus is on the party arguing for the existence of an overriding
public interest to rely on specific circumstances to justify the disclosure of the
documents concerned and that setting out purely general considerations cannot
provide an appropriate basis for establishing that an overriding public interest
prevails over the reasons justifying the refusal to disclose the documents in
question (see judgment of 11 May 2017, Sweden v Commission, C-562/14 P,
EU:C:2017:356, paragraph 56 and the case-law cited).

99 In the present case, the applicants are in fact seeking to remove entirely the
category of harmonised standards from the scope of application of the system of
substantive exceptions established by Regulation No 1049/2001 on the generic
ground that they form part of ‘EU law’, which should be freely accessible to the
public without charge.

100 However, in the first place, having regard to the case-law referred to in
paragraph 98 above, setting out such general considerations is not sufficient for
the purposes of establishing that an overriding public interest in having freely
available access without charge to EU law, including the harmonised standards,
even if it proves to be genuine, would prevail over the reasons justifying the
refusal to disclose those standards.

101 First, aside from general claims as to the need to make ‘EU law’ accessible, the
applicants do not substantiate the specific grounds which would justify the
disclosure of the requested harmonised standards in the present case. In particular,
they do not explain to what extent the disclosure of those harmonised standards
ought to prevail over the protection of the commercial interests of CEN or its
national members. In that regard, it must be emphasised that, as is apparent from
the case-law cited in paragraph 98 above, while the burden of proof, when
applying the exception in the first indent of Article 4(2) of Regulation
No 1049/2001, rests on the EU institution invoking that exception, in so far as the
last clause of Article 4(2) of that regulation is concerned, it is, by contrast, for the
party alleging an overriding public interest, within the meaning of that clause, to
prove that interest.

102 Secondly, even if the applicants’ general allegations concerning the existence of a
public interest in the guarantee of access to harmonised standards that is freely
available and without charge were to be accepted, the disclosure of the requested
harmonised standards in the present case is unlikely to serve that interest.
Irrespective of the nature of the right to which their design gives rise for their
creators, access to harmonised standards remains subject to restrictions, such as
the payment of the fees established by the national standardisation bodies on the
basis of the system of European standardisation or the consultation for free in

19



- 021 -

JUDGMENT OF 14. 7. 2021 — CASE T-185/19

certain libraries. It is thus necessary to endorse the Commission’s assessment that
the public interest in ensuring the functioning of the European standardisation
system, the aim of which is to promote the free movement of goods while
guaranteeing an equivalent minimum level of safety in all European countries,
prevails over the guarantee of freely available access to the harmonised standards
without charge.

103 In the second place, the approach chosen by the applicants, which seek court-
mandated freely available access to the harmonised standards that is without
charge by means of the mechanism established by Regulation No 1049/2001,
without however challenging the European standardisation system, cannot be
regarded as appropriate. Indeed, Regulation No 1025/2012 first, as noted in
paragraph 53 above, expressly provides for a system of publication which is
limited to the references of harmonised standards only and, secondly, as stated in
paragraph 19 above, allows for paid access to those standards for those wishing to
benefit from the presumption of conformity attached to them.

104 In that regard, it should be noted that the Commission found in the confirmatory
decision that there was no overriding public interest justifying the disclosure of
the requested harmonised standards under the last clause of Article 4(2) of
Regulation No 1049/2001. According to the Commission, the judgment of
27 October 2016, James Elliott Construction (C-613/14, EU:C:2016:821), relied
on by the applicants in support of their argument concerning the existence of an
overriding public interest in ensuring accessibility to the law, does not create an
obligation of proactive publication of the harmonised standards in the Official
Journal, nor does it establish an automatic overriding public interest in their
disclosure.

105 That assessment by the Commission is not vitiated by any error.

106 The applicants’ argument is based on inferences which they themselves draw from
the classification of harmonised standards as ‘EU law’ by the Court of Justice in
its judgment of 27 October 2016, James Elliott Construction (C-613/14,
EU:C:2016:821). Accordingly, they submit, in essence, that the fact that
harmonised standards belong to EU law ‘result[s] in the constitutional imperative
to freely access the Requested Standards’.

107 Apart from the fact that the applicants do not state the exact source of a
‘constitutional principle” which would require access that is freely available and
free of charge to harmonised standards, they do not in any way explain the reason
why those standards should be subject to the requirement of publication and
accessibility attached to a ‘law’, inasmuch as those standards are not mandatory,
they produce the legal effects attached to them solely with regard to the persons
concerned, and they may be consulted for free in certain libraries in the Member
States.

108 The first part of the second plea in law must therefore be rejected.
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(c) The second part: error of law relating to the existence of an overriding
public interest owing to the obligation of transparency in environmental
matters

109 The applicants submit, first, that the requested harmonised standards contain
environmental information, which results in an overriding public interest
justifying their disclosure, in accordance with Article 5(3)(b) of the Convention on
Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters, approved on behalf of the European
Community by Council Decision 2005/370/EC of 17 February 2005 (OJ 2005
L 124, p. 1) (‘the Aarhus Convention’), as implemented by Article 4(2)(a) of
Regulation No 1367/2006. Secondly, the harmonised standards concern emissions
into the environment and, as a result, there is an overriding public interest in their
disclosure, for the purpose of Article 6(1) of that same regulation.

110 The Commission, supported by the interveners, contests the applicants’
arguments.

111 In that regard, it should be observed that, as with Regulation No 1049/2001, the
objective of Regulation No 1367/2006, as provided for in Article 1 thereof, is to
ensure the widest possible systematic availability and dissemination of
environmental information held by the institutions and bodies of the European
Union.

112 In order to examine the applicants’ arguments relating to the existence of an
overriding public interest owing to the obligation of transparency in
environmental matters, it is necessary to ascertain, assuming that the requested
harmonised standards contain environmental information, whether that would
have sufficed to conclude that there was an overriding public interest in their
disclosure. Next, the Court must, if necessary, analyse whether the harmonised
standards in question concern emissions into the environment, so that, in
accordance with Article 6(1) of Regulation No 1367/2006, an overriding public
interest in their disclosure would be deemed to exist.

(1) The existence of an overriding public interest in cases of requests for
environmental information

113 The applicants argue, in essence, that pursuant to Article 5(3)(b) of the Aarhus
Convention, as implemented by Article 4(2)(a) of Regulation No 1367/2006, the
Commission was required actively to disseminate the requested harmonised
standards.

114 In that regard, it should be noted that both Article 5(3)(b) of the Aarhus
Convention and Article 4(2)(a) of Regulation No 1367/2006 govern the obligation
actively to disseminate information on the environment, without establishing an
‘overriding public interest’ in that regard.
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115 It must be pointed out, as the Commission does, that the first sentence of
Article 6(1) of Regulation No 1367/2006 is the only provision in that regulation
which contains a clear and specific reference to an ‘overriding public interest’ and
that it concerns only situations in which the information requested relates to
emissions into the environment.

116 In addition, the second sentence of Article 6(1) of Regulation No 1367/2006 refers
only to a ‘public interest’ in disclosure and not to an ‘overriding’ public interest
within the meaning of the last clause of Article 4(2) of Regulation No 1049/2001.
It cannot therefore be inferred from the second sentence of Article 6(1) of
Regulation No 1367/2006 that there is always an overriding public interest in the
disclosure of environmental information (see, to that effect and by analogy,
judgment of 23 September 2015, ClientEarth and International Chemical
Secretariat v ECHA, T-245/11, EU:T:2015:675, paragraph 189).

117 It follows from the foregoing considerations that an overriding public interest in
the disclosure of the requested harmonised standards cannot be inferred from the
mere fact, assuming that fact were established, that they contain environmental
information.

118 In any event, as is apparent from Article 5(3)(b) of the Aarhus Convention, as
implemented by Article 4(2)(a) of Regulation No 1367/2006, the obligation
actively to disseminate environmental information is limited to texts of EU
legislation on the environment or relating to it, and to policies, plans and
programmes relating to the environment. While they form part of EU law, the
requested harmonised standards do not, however, fall within the category of EU
legislation, which is strictly circumscribed by the Treaties and comes within the
exclusive competence of the EU’s own institutions entrusted with powers in that
regard. It follows that the applicants’ argument that the Commission was required
actively to disseminate the requested harmonised standards is based on the
erroneous premiss that those harmonised standards fall within the category of ‘EU
legislation on the environment or relating to it’.

119 Furthermore, both the Aarhus Convention and Regulation No 1367/2006 provide
for public access to environmental information either on request or as part of
active dissemination by the authorities and institutions concerned. However, since
the authorities and institutions may refuse a request for access to information
where that information falls within the scope of a number of exceptions, it
necessarily follows that they are under no obligation actively to disseminate that
information. Were matters otherwise, the exceptions concerned would cease to
serve any useful purpose, which is manifestly incompatible with the spirit and the
letter of the Aarhus Convention and that regulation (see, to that effect and by
analogy, judgment of 13 September 2013, ClientEarth v Commission, T-111/11,
EU:T:2013:482, paragraph 128).
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(2) The existence of information relating to emissions into the environment
within the meaning of Article 6(1) of Regulation No 1367/2006

120 It is apparent, in essence, from Article 1(1)(b) of Regulation No 1367/2006, read
in conjunction with Article 2(1)(d) of that regulation, that the objective of that
regulation is to guarantee the right of access to information on factors, such as
emissions, affecting or likely to affect the elements of the environment referred to
in Article 2(1)(d)(i) of that regulation, including the air, water and soil.

121 In that regard, the first sentence of Article 6(1) of Regulation No 1367/2006 lays
down a legal presumption that the disclosure of ‘information ... [which] relates to
emissions into the environment’, with the exception of information relating to
investigations, is deemed to be in the overriding public interest, compared with the
interest in protecting the commercial interests of a particular natural or legal
person, with the result that the protection of those commercial interests may not be
invoked to preclude the disclosure of that information. By establishing such a
presumption, that article merely allows actual implementation of the principle that
the public should have the widest possible access to information held by the
institutions and bodies of the European Union (see, to that effect, judgment of
23 November 2016, Commission v Stichting Greenpeace Nederland and PAN
Europe, C-673/13 P, EU:C:2016:889, paragraph 54).

122 However, it follows from the wording of the first sentence of Article 6(1) of
Regulation No 1367/2006 that that provision concerns information which ‘relates
to emissions into the environment’, that is to say information which concerns or
relates to such emissions and not information with a direct or indirect link to
emissions into the environment. That interpretation is confirmed by point (d) of
the first subparagraph of Article 4(4) of the Aarhus Convention, which refers to
‘information on emissions’ (judgment of 23 November 2016, Commission v
Stichting Greenpeace Nederland and PAN Europe, C-673/13 P, EU:C:2016:889,
paragraph 78).

123 In the light of the objective set out in the first sentence of Article 6(1) of
Regulation No 1367/2006 of ensuring a general principle of access to
‘information ... [which] relates to emissions into the environment’, that concept
must be understood to include, inter alia, data that will allow the public to know
what is actually released into the environment or what, it may be foreseen, will be
released into the environment under normal or realistic conditions of use of the
product or substance in question, namely those under which the authorisation to
place that product or substance on the market was granted and which prevail in the
area where that product or substance is intended to be used. Consequently, that
concept must be interpreted as covering, inter alia, information concerning the
nature, composition, quantity, date and place of the actual or foreseeable
emissions, under such conditions, from that product or substance (judgment of
23 November 2016, Commission v Stichting Greenpeace Nederland and PAN
Europe, C-673/13 P, EU:C:2016:889, paragraph 79).
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124 1t is also necessary to include in the concept of ‘information [which] relates to
emissions into the environment’ information enabling the public to check whether
the assessment of actual or foreseeable emissions, on the basis of which the
competent authority authorised the product or substance in question, is correct,
and the data relating to the effects of those emissions on the environment. It is
apparent, in essence, from recital 2 of Regulation No 1367/2006 that the purpose
of access to environmental information provided by that regulation is, inter alia, to
promote more effective public participation in the decision-making process,
thereby increasing, on the part of the competent bodies, the accountability of
decision-making and contributing to public awareness and support for the
decisions taken. In order to be able to ensure that the decisions taken by the
competent authorities in environmental matters are justified and to participate
effectively in decision-making in environmental matters, the public must have
access to information enabling it to ascertain whether the emissions were correctly
assessed and must be given the opportunity reasonably to understand how the
environment could be affected by those emissions (judgment of 23 November
2016, Commission v Stichting Greenpeace Nederland and PAN Europe,
C-673/13 P, EU:C:2016:889, paragraph 80).

125 On the other hand, while it is not necessary to apply a restrictive interpretation of
the concept of ‘information [which] relates to emissions into the environment’,
that concept may not, in any event, include information containing any kind of
link, even direct, to emissions into the environment. If that concept were
interpreted as covering such information, it would to a large extent deprive the
concept of ‘environmental information’ as defined in Article 2(1)(d) of Regulation
No 1367/2006 of any meaning. Such an interpretation would deprive of any
practical effect the possibility, laid down in the first indent of Article 4(2) of
Regulation No 1049/2001, for the institutions to refuse to disclose environmental
information on the ground, inter alia, that such disclosure would have an adverse
effect on the protection of the commercial interests of a particular natural or legal
person and would jeopardise the balance which the EU legislature intended to
maintain between the objective of transparency and the protection of those
interests. It would also constitute a disproportionate interference with the
protection of business secrecy ensured by Article 339 TFEU (see, to that effect,
judgment of 23 November 2016, Commission v Stichting Greenpeace Nederland
and PAN Europe, C-673/13 P, EU:C:2016:889, paragraph 81).

126 In addition, while the concept of ‘information [which] relates to emissions into the
environment’ within the meaning of the first sentence of Article 6(1) of
Regulation No 1367/2006, cannot be limited to information concerning emissions
actually released into the environment, it does not include however information
relating to hypothetical emissions (see, to that effect, judgment of 23 November
2016, Commission v Stichting Greenpeace Nederland and PAN Europe,
C-673/13 P, EU:C:2016:889, paragraph72 and the case-law cited and
paragraph 73).
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127 In the present case, according to the Commission, which is not contradicted on
this point by the applicants, the requested harmonised standards merely describe
tests and methods designed to comply with safety requirements, before certain
products are placed on the market. They do not contain any information affecting
or likely to affect the elements of the environment referred to in Article 2(1)(d)(i)
of Regulation No 1367/2006, but have information on the best ways to make toys
safer and to avoid some of the effects of nickel where it is in prolonged contact
with the skin.

128 As the Commission rightly submits, the mere fact that the requested harmonised
standards relate in part to substances and contain some information on the
maximum amounts of chemical mixtures and substances certainly does not create
a sufficient link with actual or foreseeable emissions for the purposes of the case-
law referred to in paragraphs 123 and 124 above.

129 It follows from the foregoing that the requested harmonised standards do not come
within the sphere of ‘information [which] relates to emissions into the
environment’ so as to be subject to the application of the presumption laid down
in the first sentence of Article 6(1) of Regulation No 1367/2006.

130 The second part of the second plea in law must therefore be dismissed, as must,
therefore, that plea in its entirety and the action.
IV. Costs

131 Under Article 134(1) of the Rules of Procedure, the unsuccessful party is to be
ordered to pay the costs if they have been applied for in the successful party’s
pleadings.

132 In this case, since the applicants have been unsuccessful, they must be ordered to
bear their own costs and to pay those incurred by the Commission, in accordance
with the form of order sought by it.

133 Lastly, under Article 138(3) of the Rules of Procedure, the Court may order an
intervener other than those referred to in paragraphs 1 and 2 of that article to bear
its own costs. In the present case, CEN, the UNE, the ASRO, the AFNOR, ASI,
the BSI, the NBN, DS, the DIN, the NEN, the SNV, SN, the SFS, the SIS and the
ISS are to bear their own costs.

On those grounds,
THE GENERAL COURT (Fifth Chamber, Extended Composition)
hereby:

1. Dismisses the action;
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2. Orders Public.Resource.Org, Inc. and Right to Know CLG to bear their
own costs and to pay those incurred by the European Commission;

3. Orders the European Committee for Standardisation (CEN), the
Asociacion Espafiola de Normalizacion (UNE), the Asociatia de
Standardizare din Romania (ASRO), the Association francaise de
normalisation (AFNOR), Austrian Standards International (ASI), the
British Standards Institution (BSD), the Bureau de
normalisation/Bureau voor Normalisatie (NBN), Dansk Standard (DS),
the Deutsches Institut fir Normung eV (DIN), the Koninklijk
Nederlands Normalisatie Instituut (NEN), the Schweizerische Normen-
Vereinigung  (SNV), Standard Norge (SN), the Suomen
Standardisoimisliitto ry (SFS), the Svenska institutet for standarder
(SIS) and the Institut za standardizaciju Srbije (ISS) to bear their own

costs.
Papasavvas Spielmann Oberg
Spineanu-Matei Norkus

Delivered in open court in Luxembourg on 14 July 2021.

E. Coulon S. Papasavvas

Registrar President
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AnNnex

Asociacion Espafiola de Normalizacion (UNE), established in Madrid (Spain),
Asociatia de Standardizare din Roméania (ASRO), established in Bucharest (Romania),

Association francaise de normalisation (AFNOR), established in La plaine Saint Denis
(France),

Austrian Standards International (ASl), established in Vienna (Austria),

British Standards Institution (BSI), established in London (United Kingdom),

Bureau de normalisation/Bureau voor Normalisatie (NBN), established in Brussels,
Dansk Standard (DS), established in Copenhagen (Denmark),

Deutsches Institut fir Normung eV (DIN), established in Berlin (Germany),

Koninklijk Nederlands Normalisatie Instituut (NEN), established in Delft (Netherlands),
Schweizerische Normen-Vereinigung (SNV), established in Winterthur (Switzerland),
Standard Norge (SN), established in Oslo (Norway),

Suomen Standardisoimisliitto ry (SFS), established in Helsinki (Finland),

Svenska institutet for standarder (SIS), established in Stockholm (Sweden),

Institut za standardizaciju Srbije (ISS), established in Belgrade (Serbia).
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Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

GEORGIA ET AL. v. PUBLIC.RESOURCE.ORG, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 18-1150. Argued December 2, 2019—Decided April 27, 2020

The Copyright Act grants monopoly protection for “original works of au-
thorship.” 17 U. S. C. §102(a). Under the government edicts doctrine,
officials empowered to speak with the force of law cannot be the au-
thors of the works they create in the course of their official duties.

The State of Georgia has one official code—the Official Code of Geor-
gia Annotated (OCGA). That Code includes the text of every Georgia
statute currently in force, as well as a set of non-binding annotations
that appear beneath each statutory provision. The annotations typi-
cally include summaries of judicial opinions construing each provision,
summaries of pertinent opinions of the state attorney general, and a
list of related law review articles and other reference materials. The
OCGA is assembled by the Code Revision Commission, a state entity
composed mostly of legislators, funded through legislative branch ap-
propriations, and staffed by the Office of Legislative Counsel.

The annotations in the current OCGA were produced by Matthew
Bender & Co., Inc., a division of the LexisNexis Group, pursuant to a
work-for-hire agreement with the Commission. Under the agreement,
Lexis drafts the annotations under the supervision of the Commission,
which specifies what the annotations must include in exacting detail.
The agreement also states that any copyright in the OCGA vests in the
State of Georgia, acting through the Commission.

Respondent Public.Resource.Org (PRO), a nonprofit dedicated to fa-
cilitating public access to government records and legal materials,
posted the OCGA online and distributed copies to various organiza-
tions and Georgia officials. After sending PRO several cease-and-de-
sist letters, the Commission sued PRO for infringing its copyright in
the OCGA annotations. PRO counterclaimed, seeking a declaratory
judgment that the entire OCGA, including the annotations, fell in the
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public domain. The District Court sided with the Commission, holding
that the annotations were eligible for copyright protection because
they had not been enacted into law. The Eleventh Circuit reversed,
rejecting the Commission’s copyright assertion under the government
edicts doctrine.

Held: The OCGA annotations are ineligible for copyright protection.
Pp. 5-18.

(a) The government edicts doctrine developed from a trio of 19th-
century cases. In Wheaton v. Peters, 8 Pet. 591, the Court held that no
reporter can have a copyright in the Court’s opinions and that the Jus-
tices cannot confer such a right on any reporter. In Banks v. Manches-
ter, 128 U. S. 244, the Court held that judges could not assert copyright
in “whatever work they perform in their capacity as judges”—be it “the
opinion or decision, the statement of the case and the syllabus or the
head note.” Id., at 253. Finally, in Callaghan v. Myers, 128 U. S. 617,
the Court reiterated that an official reporter cannot hold a copyright
interest in opinions created by judges. But, confronting an issue not
addressed in Wheaton or Banks, the Court upheld the reporter’s copy-
right interest in several explanatory materials that the reporter had
created himself because they came from an author who had no author-
ity to speak with the force of law.

The animating principle behind the government edicts doctrine is
that no one can own the law. The doctrine gives effect to that principle
in the copyright context through construction of the statutory term
“author.” For purposes of the Copyright Act, judges cannot be the “au-
thor[s]” of “whatever work they perform in their capacity” as lawmak-
ers. Banks, 128 U. S., at 253. Because legislators, like judges, have
the authority to make law, it follows that they, too, cannot be “au-
thors.” And, as with judges, the doctrine applies to whatever work
legislators perform in their capacity as legislators, including explana-
tory and procedural materials they create in the discharge of their leg-
islative duties. Pp. 5-9.

(b) Applying that framework, Georgia’s annotations are not copy-
rightable. First, the author of the annotations qualifies as a legislator.
Under the Copyright Act, the sole “author” of the annotations is the
Commission, 17 U. S. C. §201(b), which functions as an arm of the
Georgia Legislature in producing the annotations. Second, the Com-
mission creates the annotations in the discharge of its legislative du-
ties. Pp. 9-11.

(c) Georgia argues that excluding the OCGA annotations from copy-
right protection conflicts with the text of the Copyright Act. First, it
notes that §101 lists “annotations” among the kinds of works eligible
for copyright protection. That provision, however, refers only to “an-
notations ... which ... represent an original work of authorship.”
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(Emphasis added.) Georgia’s annotations do not fit that description
because they are prepared by a legislative body that cannot be deemed
the “author” of the works it creates in its official capacity. Second,
Georgia draws a negative inference from the fact that the Act excludes
from copyright protection works prepared by Federal Government of-
ficials, without establishing a similar rule for State officials. §§101,
105. That rule, however, applies to all federal officials, regardless of
the nature and scope of their duties. It does not suggest an intent to
displace the much narrower government edits doctrine with respect to
the States.

Moving on from the text, Georgia invokes what it views as the offi-
cial position of the Copyright Office, as reflected in the Compendium
of U. S. Copyright Office Practices. The Compendium, however, is a
non-binding administrative manual and is largely consistent with this
Court’s position. Georgia also appeals to copyright policy, but such
requests should be addressed to Congress, not the courts.

Georgia attempts to frame the government edicts doctrine to focus
exclusively on whether a particular work has the force of law. But that
understanding cannot be squared with precedent—especially Banks.
Moreover, Georgia’s conception of the doctrine as distinguishing be-
tween different categories of content with different effects has less of
a textual footing than the traditional formulation, which focuses on the
identity of the author. Georgia’s characterization of the OCGA anno-
tations as non-binding and non-authoritative undersells the practical
significance of the annotations to litigants and citizens. And its ap-
proach would logically permit States to hide all non-binding judicial
and legislative work product—including dissents and legislative his-
tory—behind a paywall. Pp. 11-18.

906 F. 3d 1229, affirmed.

ROBERTS, C. d., delivered the opinion of the Court, in which So-
TOMAYOR, KAGAN, GORSUCH, and KAVANAUGH, JJ., joined. THOMAS, J.,
filed a dissenting opinion, in which ALITO, J., joined, and in which
BREYER, J., joined as to all but Part II-A and footnote 6. GINSBURG, J.,
filed a dissenting opinion, in which BREYER, J., joined.
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order that
corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

No. 18-1150

GEORGIA, ET AL., PETITIONERS v.
PUBLIC.RESOURCE.ORG, INC.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

[April 27, 2020]

CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

The Copyright Act grants potent, decades-long monopoly
protection for “original works of authorship.” 17 U. S. C.
§102(a). The question in this case is whether that protec-
tion extends to the annotations contained in Georgia’s
official annotated code.

We hold that it does not. Over a century ago, we recog-
nized a limitation on copyright protection for certain
government work product, rooted in the Copyright Act’s
“authorship” requirement. Under what has been dubbed
the government edicts doctrine, officials empowered to
speak with the force of law cannot be the authors of—and
therefore cannot copyright—the works they create in the
course of their official duties.

We have previously applied that doctrine to hold that
non-binding, explanatory legal materials are not copyright-
able when created by judges who possess the authority to
make and interpret the law. See Banks v. Manchester, 128
U. S. 244 (1888). We now recognize that the same logic ap-
plies to non-binding, explanatory legal materials created by
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a legislative body vested with the authority to make law.
Because Georgia’s annotations are authored by an arm
of the legislature in the course of its legislative duties, the
government edicts doctrine puts them outside the reach of
copyright protection.

I
A

The State of Georgia has one official code—the “Official
Code of Georgia Annotated,” or OCGA. The first page of
each volume of the OCGA boasts the State’s official seal and
announces to readers that it is “Published Under Authority
of the State.”

The OCGA includes the text of every Georgia statute
currently in force, as well as various non-binding supple-
mentary materials. At issue in this case is a set of annota-
tions that appear beneath each statutory provision. The
annotations generally include summaries of judicial deci-
sions applying a given provision, summaries of any perti-
nent opinions of the state attorney general, and a list of re-
lated law review articles and similar reference materials.
In addition, the annotations often include editor’s notes
that provide information about the origins of the statutory
text, such as whether it derives from a particular judicial
decision or resembles an older provision that has been con-
strued by Georgia courts. See, e.g., OCGA §§51-1-1, 53—4—
2 (2019).

The OCGA is assembled by a state entity called the Code
Revision Commission. In 1977, the Georgia Legislature
established the Commission to recodify Georgia law for the
first time in decades. The Commission was (and remains)
tasked with consolidating disparate bills into a single Code
for reenactment by the legislature and contracting with a
third party to produce the annotations. A majority of the
Commission’s 15 members must be members of the Georgia
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Senate or House of Representatives. The Commission re-
ceives funding through appropriations “provided for the leg-
islative branch of state government.” OCGA §28-9-2(c)
(2018). And it is staffed by the Office of Legislative Coun-
sel, which is obligated by statute to provide services “for the
legislative branch of government.” §§28-4-3(c)(4), 28-9—4.
Under the Georgia Constitution, the Commission’s role in
compiling the statutory text and accompanying annotations
falls “within the sphere of legislative authority.” Harrison
Co. v. Code Revision Comm’n, 244 Ga. 325, 330, 260 S. E.
2d 30, 34 (1979).

Each year, the Commission submits its proposed statu-
tory text and accompanying annotations to the legislature
for approval. The legislature then votes to do three things:
(1) “enact[]” the “statutory portion of the codification of
Georgia laws”; (2) “merge[]” the statutory portion “with
[the] annotations”; and (3) “publish[]” the final merged
product “by authority of the state” as “the ‘Official Code
of Georgia Annotated.”” OCGA §1-1-1 (2019); see Code
Revision Comm’n v. Public.Resource.Org, Inc., 906 F. 3d
1229, 1245, 1255 (CA11 2018); Tr. of Oral Arg. 8.

The annotations in the current OCGA were prepared in
the first instance by Matthew Bender & Co., Inc., a division
of the LexisNexis Group, pursuant to a work-for-hire agree-
ment with the Commission. The agreement between Lexis
and the Commission states that any copyright in the OCGA
vests exclusively in “the State of Georgia, acting through
the Commission.” App. 567. Lexis and its army of research-
ers perform the lion’s share of the work in drafting the an-
notations, but the Commission supervises that work and
specifies what the annotations must include in exacting de-
tail. See 906 F. 3d, at 1243-1244; App. 269-278, 286427
(Commission specifications). Under the agreement, Lexis
enjoys the exclusive right to publish, distribute, and sell the
OCGA. In exchange, Lexis has agreed to limit the price it
may charge for the OCGA and to make an unannotated
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version of the statutory text available to the public online
for free. A hard copy of the complete OCGA currently re-
tails for $412.00.

B

Public.Resource.Org (PRO) is a nonprofit organization
that aims to facilitate public access to government records
and legal materials. Without permission, PRO posted a dig-
ital version of the OCGA on various websites, where it could
be downloaded by the public without charge. PRO also
distributed copies of the OCGA to various organizations
and Georgia officials.

In response, the Commission sent PRO several cease-
and-desist letters asserting that PRO’s actions constituted
unlawful copyright infringement. When PRO refused to
halt its distribution activities, the Commission sued PRO
on behalf of the Georgia Legislature and the State of Geor-
gia for copyright infringement. The Commission limited its
assertion of copyright to the annotations described above; it
did not claim copyright in the statutory text or numbering.
PRO counterclaimed, seeking a declaratory judgment that
the entire OCGA, including the annotations, fell in the
public domain.

The District Court sided with the Commission. The
Court acknowledged that the annotations in the OCGA pre-
sented “an unusual case because most official codes are not
annotated and most annotated codes are not official.” Code
Revision Comm’n v. Public.Resource.Org, Inc., 244 F. Supp.
3d 1350, 1356 (ND Ga. 2017). But, ultimately, the Court
concluded that the annotations were eligible for copyright
protection because they were “not enacted into law” and
lacked “the force of law.” Ibid. In light of that conclusion,
the Court granted partial summary judgment to the Com-
mission and entered a permanent injunction requiring PRO
to cease its distribution activities and to remove the digital
copies of the OCGA from the internet.
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The Eleventh Circuit reversed. 906 F.3d 1229. The
Court began by reviewing the three 19th-century cases in
which we articulated the government edicts doctrine. See
Wheaton v. Peters, 8 Pet. 591 (1834); Banks v. Manchester,
128 U. S. 244 (1888); Callaghan v. Myers, 128 U. S. 617
(1888). The Court understood those cases to establish a
“rule” based on an interpretation of the statutory term “au-
thor” that “works created by courts in the performance of
their official duties did not belong to the judges” but instead
fell “in the public domain.” 906 F. 3d, at 1239. In the
Court’s view, that rule “derive[s] from first principles about
the nature of law in our democracy.” Ibid. In a democracy,
the Court reasoned, “the People” are “the constructive au-
thors” of the law, and judges and legislators are merely
“draftsmen . .. exercising delegated authority.” Ibid. The
Court therefore deemed the “ultimate inquiry” to be
whether a work is “attributable to the constructive author-
ship of the People.” Id., at 1242. The Court identified three
factors to guide that inquiry: “the identity of the public offi-
cial who created the work; the nature of the work; and the
process by which the work was produced.” Id., at 1254. The
Court found that each of those factors cut in favor of treat-
ing the OCGA annotations as government edicts authored
by the People. It therefore rejected the Commaission’s asser-
tion of copyright, vacated the injunction against PRO, and
directed that judgment be entered for PRO.

We granted certiorari. 588 U. S. __ (2019).

II

We hold that the annotations in Georgia’s Official Code
are ineligible for copyright protection, though for reasons
distinct from those relied on by the Court of Appeals. A
careful examination of our government edicts precedents
reveals a straightforward rule based on the identity of the
author. Under the government edicts doctrine, judges—
and, we now confirm, legislators—may not be considered
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the “authors” of the works they produce in the course of
their official duties as judges and legislators. That rule
applies regardless of whether a given material carries the
force of law. And it applies to the annotations here because
they are authored by an arm of the legislature in the course
of its official duties.

A

We begin with precedent. The government edicts doc-
trine traces back to a trio of cases decided in the 19th cen-
tury. In this Court’s first copyright case, Wheaton v. Peters,
8 Pet. 591 (1834), the Court’s third Reporter of Decisions,
Wheaton, sued the fourth, Peters, unsuccessfully asserting
a copyright interest in the Justices’ opinions. Id., at 617
(argument). In Wheaton’s view, the opinions “must have
belonged to some one” because “they were new, original,”
and much more “elaborate” than law or custom required.
Id., at 615. Wheaton argued that the Justices were the au-
thors and had assigned their ownership interests to him
through a tacit “gift.” Id., at 614. The Court unanimously
rejected that argument, concluding that “no reporter has or
can have any copyright in the written opinions delivered by
this court” and that “the judges thereof cannot confer on
any reporter any such right.” Id., at 668 (opinion).

That conclusion apparently seemed too obvious to adorn
with further explanation, but the Court provided one a half
century later in Banks v. Manchester, 128 U. S. 244 (1888).
That case concerned whether Wheaton’s state-court coun-
terpart, the official reporter of the Ohio Supreme Court,
held a copyright in the judges’ opinions and several non-
binding explanatory materials prepared by the judges. Id.,
at 249-251. The Court concluded that he did not, explain-
ing that “the judge who, in his judicial capacity, prepares
the opinion or decision, the statement of the case and the
syllabus or head note” cannot “be regarded as their author
or their proprietor, in the sense of [the Copyright Act].” Id.,
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at 253. Pursuant to “a judicial consensus” dating back to
Wheaton, judges could not assert copyright in “whatever
work they perform in their capacity as judges.” Banks, 128
U. S, at 253 (emphasis in original). Rather, “[t]he whole
work done by the judges constitutes the authentic exposi-
tion and interpretation of the law, which, binding every
citizen, is free for publication to all.” Ibid. (citing Nash v.
Lathrop, 142 Mass. 29, 6 N. E. 559 (1886)).

In a companion case decided later that Term, Callaghan
v. Myers, 128 U. S. 617 (1888), the Court identified an im-
portant limiting principle. As in Wheaton and Banks,
the Court rejected the claim that an official reporter held a
copyright interest in the judges’ opinions. But, resolving an
issue not addressed in Wheaton and Banks, the Court up-
held the reporter’s copyright interest in several explanatory
materials that the reporter had created himself: headnotes,
syllabi, tables of contents, and the like. Callaghan, 128
U. S., at 645, 647. Although these works mirrored the
judge-made materials rejected in Banks, they came from an
author who had no authority to speak with the force of law.
Because the reporter was not a judge, he was free to “ob-
tain[ | a copyright” for the materials that were “the result
of his [own] intellectual labor.” 128 U. S., at 647.

These cases establish a straightforward rule: Because
judges are vested with the authority to make and interpret
the law, they cannot be the “author” of the works they pre-
pare “in the discharge of their judicial duties.” Banks, 128
U. S., at 253. This rule applies both to binding works (such
as opinions) and to non-binding works (such as headnotes
and syllabi). Ibid. It does not apply, however, to works cre-
ated by government officials (or private parties) who lack
the authority to make or interpret the law, such as court
reporters. Compare ibid. with Callaghan, 128 U. S., at 647.

The animating principle behind this rule is that no one
can own the law. “Every citizen is presumed to know the
law,” and “it needs no argument to show . . . that all should
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have free access” to its contents. Nash, 142 Mass., at 35, 6
N. E., at 560 (cited by Banks, 128 U. S., at 253-254). Our
cases give effect to that principle in the copyright context
through construction of the statutory term “author.” Id., at
253.1 Rather than attempting to catalog the materials
that constitute “the law,” the doctrine bars the officials
responsible for creating the law from being considered the
“author[s]” of “whatever work they perform in their capac-
ity” as lawmakers. Ibid. (emphasis added). Because these
officials are generally empowered to make and interpret
law, their “whole work” is deemed part of the “authentic ex-
position and interpretation of the law” and must be “free for
publication to all.” Ibid.

If judges, acting as judges, cannot be “authors” because of
their authority to make and interpret the law, it follows
that legislators, acting as legislators, cannot be either.
Courts have thus long understood the government edicts
doctrine to apply to legislative materials. See, e.g., Nash,
142 Mass., at 35, 6 N. E., at 560 (judicial opinions and stat-
utes stand “on substantially the same footing” for purposes
of the government edicts doctrine); Howell v. Miller, 91 F.
129, 130-131, 137-138 (CA6 1898) (Harlan, J., Circuit Jus-
tice, joined by then-Circuit Judge Taft) (analyzing statutes
and supplementary materials under Banks and Callaghan
and concluding that the materials were copyrightable be-
cause they were prepared by a private compiler).

Moreover, just as the doctrine applies to “whatever work
[judges] perform in their capacity as judges,” Banks, 128

1The Copyright Act of 1790 granted copyright protection to “the author
and authors” of qualifying works. Act of May 31, 1790, §1, 1 Stat. 124.
This author requirement appears in the current Copyright Act at
§102(a), which limits protection to “original works of authorship.” 17
U. S. C. §102(a) (emphasis added); see also §201(a) (copyright “vests ini-
tially in the author or authors of the work”).
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U. S., at 253, it applies to whatever work legislators per-
form in their capacity as legislators. That of course includes
final legislation, but it also includes explanatory and proce-
dural materials legislators create in the discharge of their
legislative duties. In the same way that judges cannot be
the authors of their headnotes and syllabi, legislators can-
not be the authors of (for example) their floor statements,
committee reports, and proposed bills. These materials are
part of the “whole work done by [legislators],” so they must
be “free for publication to all.” Ibid.

Under our precedents, therefore, copyright does not vest
in works that are (1) created by judges and legislators (2) in
the course of their judicial and legislative duties.

B
1

Applying that framework, Georgia’s annotations are not
copyrightable. The first step is to examine whether their
purported author qualifies as a legislator.

As we have explained, the annotations were prepared in
the first instance by a private company (Lexis) pursuant to
a work-for-hire agreement with Georgia’s Code Revision
Commission. The Copyright Act therefore deems the Com-
mission the sole “author” of the work. 17 U. S. C. §201(b).
Although Lexis expends considerable effort preparing the
annotations, for purposes of copyright that labor redounds
to the Commission as the statutory author. Georgia agrees
that the author is the Commission. Brief for Petitioners 25.

The Commission is not identical to the Georgia Legisla-
ture, but functions as an arm of it for the purpose of produc-
ing the annotations. The Commission is created by the leg-
islature, for the legislature, and consists largely of
legislators. The Commission receives funding and staff des-
ignated by law for the legislative branch. Significantly, the
annotations the Commission creates are approved by the
legislature before being “merged” with the statutory text
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and published in the official code alongside that text at the
legislature’s direction. OCGA §1-1-1; see 906 F. 3d, at
1245, 1255; Tr. of Oral Arg. 8.

If there were any doubt about the link between the Com-
mission and the legislature, the Georgia Supreme Court
has dispelled it by holding that, under the Georgia Consti-
tution, “the work of the Commission; i.e., selecting a pub-
lisher and contracting for and supervising the codification
of the laws enacted by the General Assembly, including
court interpretations thereof, is within the sphere of legisla-
tive authority.” Harrison Co., 244 Ga., at 330, 260 S. E. 2d,
at 34 (emphasis added). That holding is not limited to the
Commission’s role in codifying the statutory text. The Com-
mission’s “legislative authority” specifically includes its
“codification of . . . court interpretations” of the State’s laws.
Ibid. Thus, as a matter of state law, the Commaission wields
the legislature’s authority when it works with Lexis to pro-
duce the annotations. All of this shows that the Commis-
sion serves as an extension of the Georgia Legislature in
preparing and publishing the annotations. And it helps
explain why the Commission brought this suit asserting
copyright in the annotations “on behalf of and for the
benefit of” the Georgia Legislature and the State of
Georgia. App. 20.2

2

The second step is to determine whether the Commission
creates the annotations in the “discharge” of its legislative
“duties.” Banks, 128 U. S., at 253. It does. Although the
annotations are not enacted into law through bicameralism
and presentment, the Commission’s preparation of the an-

2JUSTICE THOMAS does not dispute that the Commission is an exten-
sion of the legislature; he instead faults us for highlighting the multiple
features of the Commission that make clear that this is so. See post, at
16 (dissenting opinion).

- 042 -



Cite as: 590 U. S. (2020) 11

Opinion of the Court

notations is under Georgia law an act of “legislative author-
ity,” Harrison Co., 244 Ga., at 330, 260 S. E. 2d, at 34, and
the annotations provide commentary and resources that the
legislature has deemed relevant to understanding its laws.
Georgia and JUSTICE GINSBURG emphasize that the anno-
tations do not purport to provide authoritative explanations
of the law and largely summarize other materials, such as
judicial decisions and law review articles. See post, at 3—4
(dissenting opinion). But that does not take them outside
the exercise of legislative duty by the Commission and leg-
islature. Just as we have held that the “statement of the
case and the syllabus or head note” prepared by judges fall
within the “work they perform in their capacity as judges,”
Banks, 128 U. S., at 253, so too annotations published by
legislators alongside the statutory text fall within the work
legislators perform in their capacity as legislators.

In light of the Commission’s role as an adjunct to the leg-
islature and the fact that the Commission authors the
annotations in the course of its legislative responsibilities,
the annotations in Georgia’s Official Code fall within the
government edicts doctrine and are not copyrightable.

I1I

Georgia resists this conclusion on several grounds. At the
outset, Georgia advances two arguments for why, in its
view, excluding the OCGA annotations from copyright
protection conflicts with the text of the Copyright Act. Both
are unavailing.

First, Georgia notes that §101 of the Act specifically lists
“annotations” among the kinds of works eligible for copy-
right protection. But that provision refers only to “annota-
tions ... which ... represent an original work of author-
ship.” 17U. S. C. §101 (emphasis added). The whole point
of the government edicts doctrine is that judges and legis-
lators cannot serve as authors when they produce works in
their official capacity. While the reference to “annotations”
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in §101 may help explain why supplemental, explanatory
materials are copyrightable when prepared by a private
party, or a non-lawmaking official like the reporter in Cal-
laghan, it does not speak to whether those same materials
are copyrightable when prepared by a judge or a legislator.
In the same way that judicial materials are ineligible for
protection even though they plainly qualify as “[l]iterary
works . .. expressed in words,” ibid., legislative materials
are ineligible for protection even if they happen to fit the
description of otherwise copyrightable “annotations.”

Second, Georgia draws a negative inference from the fact
that the Act excludes from copyright protection “work][s]
prepared by an officer or employee of the United States
Government as part of that person’s official duties” and
does not establish a similar rule for the States. §101; see
also §105. But the bar on copyright protection for federal
works sweeps much more broadly than the government
edicts doctrine does. That bar applies to works created by
all federal “officer[s] or employee[s],” without regard for the
nature of their position or scope of their authority. What-
ever policy reasons might justify the Federal Government’s
decision to forfeit copyright protection for its own proprie-
tary works, that federal rule does not suggest an intent to
displace the much narrower government edicts doctrine
with respect to the States. That doctrine does not apply to
non-lawmaking officials, leaving States free to assert copy-
right in the vast majority of expressive works they produce,
such as those created by their universities, libraries,
tourism offices, and so on.

More generally, Georgia suggests that we should resist
applying our government edicts precedents to the OCGA
annotations because our 19th-century forebears inter-
preted the statutory term author by reference to “public
policy”—an approach that Georgia believes is incongruous
with the “modern era” of statutory interpretation. Brief for
Petitioners 21 (internal quotation marks omitted). But we
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are particularly reluctant to disrupt precedents interpret-
ing language that Congress has since reenacted. As we
explained last Term in Helsinn Healthcare S. A. v. Teva
Pharmaceuticals USA, Inc., 586 U.S. __ (2019), when
Congress “adopt[s] the language used in [an] earlier act,”
we presume that Congress “adopted also the construction
given by this Court to such language, and made it a part of
the enactment.” Id., at ___ (slip op., at 7) (quoting Shapiro
v. United States, 335 U. S. 1, 16 (1948)). A century of cases
have rooted the government edicts doctrine in the word “au-
thor,” and Congress has repeatedly reused that term with-
out abrogating the doctrine. The term now carries this
settled meaning, and “critics of our ruling can take their
objections across the street, [where] Congress can correct
any mistake it sees.” Kimble v. Marvel Entertainment,
LLC, 576 U. S. 446, 456 (2015).3

Moving on from the text, Georgia invokes what it views
as the official position of the Copyright Office, as reflected
in the Compendium of U.S. Copyright Office Practices
(Compendium). But, as Georgia concedes, the Compen-
dium is a non-binding administrative manual that at most

3JUSTICE THOMAS disputes the applicability of the Helsinn Healthcare
presumption because States have asserted copyright in statutory anno-
tations over the years notwithstanding our government edicts prece-
dents. Post, at 11-12. In JUSTICE THOMAS’s view, those assertions prove
that our precedents could not have provided clear enough guidance for
Congress to incorporate. But that inference from state behavior proves
too much. The same study cited by JUSTICE THOMAS to support a practice
of claiming copyright in non-binding annotations also reports that “many
states claim copyright interest in their primary law materials,” including
statutes and regulations. Dmitrieva, State Ownership of Copyrights in
Primary Law Materials, 23 Hastings Com. & Entertainment L. J. 81, 109
(2000) (emphasis added). JUSTICE THOMAS concedes that such assertions
are plainly foreclosed by our government edicts precedents. Post, at 4.
That interested parties have pursued ambitious readings of our prece-
dents does not mean those precedents are incapable of providing mean-
ingful guidance to us or to Congress.
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merits deference under Skidmore v. Swift & Co., 323 U. S.
134 (1944). That means we must follow it only to the extent
it has the “power to persuade.” Id., at 140. Because our
precedents answer the question before us, we find any com-
peting guidance in the Compendium unpersuasive.

In any event, the Compendium is largely consistent with
our decision. Drawing on Banks, it states that, “[a]s a mat-
ter of longstanding public policy, the U. S. Copyright Office
will not register a government edict that has been issued by
any state, local, or territorial government, including legis-
lative enactments, judicial decisions, administrative rul-
ings, public ordinances, or similar types of official legal ma-
terials.” Compendium §313.6(C)(2) (rev. 3d ed. 2017)
(emphasis added). And, under Banks, what counts as a
“similar” material depends on what kind of officer created
the material (i.e., a judge) and whether the officer created
it in the course of official (i.e., judicial) duties. See Compen-
dium §313.6(C)(2) (quoting Banks, 128 U. S., at 253, for the
proposition that copyright cannot vest “in the products of
the labor done by judicial officers in the discharge of their
judicial duties”).

The Compendium goes on to observe that “the Office may
register annotations that summarize or comment upon
legal materials . . . unless the annotations themselves have
the force of law.” Compendium §313.6(C)(2). But that
broad statement—true of annotations created by officials
such as court reporters that lack the authority to make or
interpret the law—does not engage with the critical issue of
annotations created by judges or legislators in their official
capacities. Because the Compendium does not address that
question and otherwise echoes our government edicts prec-
edents, it is of little relevance here.

Georgia also appeals to the overall purpose of the Copy-
right Act to promote the creation and dissemination of
creative works. Georgia submits that, without copyright
protection, Georgia and many other States will be unable to
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induce private parties like Lexis to assist in preparing af-
fordable annotated codes for widespread distribution. That
appeal to copyright policy, however, is addressed to the
wrong forum. As Georgia acknowledges, “[I]t is generally
for Congress, not the courts, to decide how best to pursue
the Copyright Clause’s objectives.” Eldred v. Ashcroft, 537
U. S. 186, 212 (2003). And that principle requires adher-
ence to precedent when, as here, we have construed the
statutory text and “tossed [the ball] into Congress’s court,
for acceptance or not as that branch elects.” Kimble, 576
U. S., at 456.

Turning to our government edicts precedents, Georgia in-
sists that they can and should be read to focus exclusively
on whether a particular work has “the force of law.” Brief
for Petitioners 32 (capitalization deleted). JUSTICE THOMAS
appears to endorse the same view. See post, at 4. But that
framing has multiple flaws.

Most obviously, it cannot be squared with the reasoning
or results of our cases—especially Banks. Banks, following
Wheaton and the “judicial consensus” it inspired, denied
copyright protection to judicial opinions without excepting
concurrences and dissents that carry no legal force. 128
U. S., at 253 (emphasis deleted). As every judge learns the
hard way, “comments in [a] dissenting opinion” about legal
principles and precedents “are just that: comments in a dis-
senting opinion.” Railroad Retirement Bd. v. Fritz, 449
U. S. 166, 177, n. 10 (1980). Yet such comments are covered
by the government edicts doctrine because they come from
an official with authority to make and interpret the law.

Indeed, Banks went even further and withheld copyright
protection from headnotes and syllabi produced by judges.
128 U. S., at 253. Surely these supplementary materials do
not have the force of law, yet they are covered by the doc-
trine. The simplest explanation is the one Banks provided:
These non-binding works are not copyrightable because of
who creates them—judges acting in their judicial capacity.
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See ibid.

The same goes for non-binding legislative materials pro-
duced by legislative bodies acting in a legislative capacity.
There 1s a broad array of such works ranging from floor
statements to proposed bills to committee reports. Under
the logic of Georgia’s “force of law” test, States would own
such materials and could charge the public for access to
them.

Furthermore, despite Georgia’s and JUSTICE THOMAS’s
purported concern for the text of the Copyright Act, their
conception of the government edicts doctrine has less of a
textual footing than the traditional formulation. The tex-
tual basis for the doctrine is the Act’s “authorship” require-
ment, which unsurprisingly focuses on—the author.
JUSTICE THOMAS urges us to dig deeper to “the root” of our
government edicts precedents. Post, at 5. But, in our view,
the text is the root. The Court long ago interpreted the
word “author” to exclude officials empowered to speak with
the force of law, and Congress has carried that meaning for-
ward in multiple iterations of the Copyright Act. This tex-
tual foundation explains why the doctrine distinguishes be-
tween some authors (who are empowered to speak with the
force of law) and others (who are not). Compare Callaghan,
128 U. S., at 647, with Banks, 128 U. S., at 253. But the
Act’s reference to “authorship” provides no basis for Geor-
gia’s rule distinguishing between different categories of
content with different effects.*

4Instead of accepting our predecessors’ textual reasoning at face value,
JUSTICE THOMAS conjures a trinity of alternative “origin[s] and justifica-
tion[s]” for the government edicts doctrine that the Court might have had
in mind. See post, at 5-7. Without committing to one or all of these
possibilities, JUSTICE THOMAS suggests that each would yield a rule that
requires federal courts to pick out the subset of judicial and legislative
materials that independently carry the force of law. But a Court moti-
vated by JUSTICE THOMAS’s three-fold concerns might just as easily have
read them as supporting a rule that prevents the officials responsible for
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Georgia minimizes the OCGA annotations as non-bind-
ing and non-authoritative, but that description undersells
their practical significance. Imagine a Georgia citizen in-
terested in learning his legal rights and duties. If he reads
the economy-class version of the Georgia Code available
online, he will see laws requiring political candidates to pay
hefty qualification fees (with no indigency exception), crim-
inalizing broad categories of consensual sexual conduct,
and exempting certain key evidence in criminal trials
from standard evidentiary limitations—with no hint
that important aspects of those laws have been held uncon-
stitutional by the Georgia Supreme Court. See OCGA
§§21-2-131, 16-6-2, 16-6-18, 16-15-9 (available at
www.legis.ga.gov). Meanwhile, first-class readers with
access to the annotations will be assured that these laws
are, in crucial respects, unenforceable relics that the legis-
lature has not bothered to narrow or repeal. See §§21-2—
131, 16-6-2, 16—-6-18, 16—-15-9 (available at https://store.
lexisnexis.com/products/official -code-of - georgia - annotated -
skuSKU6647 for $412.00).

If everything short of statutes and opinions were copy-
rightable, then States would be free to offer a whole range
of premium legal works for those who can afford the extra
benefit. A State could monetize its entire suite of legislative
history. With today’s digital tools, States might even
launch a subscription or pay-per-law service.

There is no need to assume inventive or nefarious behav-
ior for these concerns to become a reality. Unlike other
forms of intellectual property, copyright protection is both
instant and automatic. It vests as soon as a work is cap-
tured in a tangible form, triggering a panoply of exclusive

creating binding materials from qualifying as an “author.” Regardless,
it is more “[]consistent with the judicial role” to apply the reasoning and
results the Court voted on and committed to writing than to speculate
about what practical considerations our predecessors “may have had
...1n mind,” what history “may [have] suggest[ed],” or what constitu-
tional concerns “may have animated” our government edicts precedents.
Ibid.
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rights that can last over a century. 17 U. S. C. §§102, 106,
302. If Georgia were correct, then unless a State took the
affirmative step of transferring its copyrights to the public
domain, all of its judges’ and legislators’ non-binding legal
works would be copyrighted. And citizens, attorneys, non-
profits, and private research companies would have to cease
all copying, distribution, and display of those works or risk
severe and potentially criminal penalties. §§501-506.
Some affected parties might be willing to roll the dice with
a potential fair use defense. But that defense, designed to
accommodate First Amendment concerns, is notoriously
fact sensitive and often cannot be resolved without a trial.
Cf. Harper & Row, Publishers, Inc. v. Nation Enterprises,
471 U. S. 539, 552, 560-561 (1985). The less bold among us
would have to think twice before using official legal works
that illuminate the law we are all presumed to know and
understand.

Thankfully, there is a clear path forward that avoids
these concerns—the one we are already on. Instead of ex-
amining whether given material carries “the force of law,”
we ask only whether the author of the work is a judge or a
legislator. If so, then whatever work that judge or legislator
produces in the course of his judicial or legislative duties is
not copyrightable. That is the framework our precedents
long ago established, and we adhere to those precedents
today.

* * *

For the foregoing reasons, we affirm the judgment of the
Eleventh Circuit.

It is so ordered.
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SUPREME COURT OF THE UNITED STATES

No. 18-1150

GEORGIA, ET AL., PETITIONERS v.
PUBLIC.RESOURCE.ORG, INC.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

[April 27, 2020]

JUSTICE THOMAS, with whom JUSTICE ALITO joins, and
with whom JUSTICE BREYER joins as to all but Part II-A
and footnote 6, dissenting.

According to the majority, this Court’s 19th-century “gov-
ernment edicts” precedents clearly stand for the proposition
that “judges and legislators cannot serve as authors [for
copyright purposes] when they produce works in their offi-
cial capacity.” Ante, at 11. And, after straining to conclude
that the Georgia Code Revision Commission (Commission)
1s an arm of the Georgia Legislature, ante, at 9-10, the ma-
jority concludes that Georgia cannot hold a copyright in the
annotations that are included as part of the Official Code of
Georgia Annotated (OCGA). This ruling will likely come as
a shock to the 25 other jurisdictions—22 States, 2 Territo-
ries, and the District of Columbia—that rely on arrange-
ments similar to Georgia’s to produce annotated codes. See
Brief for State of Arkansas et al. as Amici Curiae 15, and
App. to id., at 1. Perhaps these jurisdictions all overlooked
this Court’s purportedly clear guidance. Or perhaps the
widespread use of these arrangements indicates that to-
day’s decision extends the government edicts doctrine to a
new context, rather than simply “confirm[ing]” what the
precedents have always held. See ante, at 5. Because I be-
lieve we should “leave to Congress the task of deciding
whether the Copyright Act needs an upgrade,” American
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Broadcasting Cos. v. Aereo, Inc., 573 U. S. 431, 463 (2014)
(Scalia, J., dissenting), I respectfully dissent.

I

Like the majority, I begin with the three 19th-century
precedents that the parties agree provide the foundation for
the government edicts doctrine.

In Wheaton v. Peters, 8 Pet. 591 (1834), the Court first
regarded it as self-evident that judicial opinions cannot be
copyrighted either by the judges who signed them or by a
reporter under whose auspices they are published. Con-
gress provided that, in return for a salary of $1,000, the Re-
porter of Decisions for this Court would prepare reports
consisting of judicial opinions and additional materials
summarizing the cases. Id., at 614, 617 (argument).
Wheaton, one of this Court’s earliest Reporters, argued that
he owned a copyright for the entirety of his reports. He con-
tended that he had “acquired the right to the opinions by
judges’ gift” once they became a part of his volume. Id., at
614 (same). The Court ultimately remanded on the ques-
tion whether Wheaton had complied with the Copyright
Act’s procedural requirements. Id., at 667—-668. In doing
so, it observed in dicta that “the court [was] unanimously of
[the] opinion, that no reporter has or can have any copy-
right in the written opinions delivered by this court; and
that the judges thereof cannot confer on any reporter any
such right.” Id., at 668.

Fifty-four years later, the Court returned to the same
subject, suggesting a doctrinal basis for the rule that judi-
cial opinions and certain closely related materials cannot be
copyrighted. In Banks v. Manchester, 128 U. S. 244 (1888),
the state-authorized publisher of the Ohio Supreme Court’s
decisions, Banks & Brothers, sued a competing publisher
for copyright infringement. The competing publisher repro-
duced portions from Banks’ reports, including Ohio Su-
preme Court decisions, statements of the cases, and syllabi,
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all of which were originally prepared by the opinion’s au-
thoring judge. This Court held that these materials were
not the proper subject of copyright. In reaching that con-
clusion, the Court grounded its analysis in its interpreta-
tion of the word “author” in the Copyright Act. It anchored
this interpretation in the “public policy” that “the judge
who, in his judicial capacity, prepares the opinion or deci-
sion [and other materials]” is not “regarded as their author
or their proprietor, in the sense of [the Copyright Act], so as
to be able to confer any title by assignment.” Banks, 128
U. S., at 253. The Court supported this conclusion by stat-
ing that “there has always been a judicial consensus ...
that no copyright could[,] under the statutes passed by Con-
gress, be secured in the products of the labor done by judi-
cial officers in the discharge of their judicial duties.” Ibid.
(emphasis deleted). And the Court observed that this rule
reflected the view that the “authentic exposition and inter-
pretation of the law . . . is free for publication to all,” which
in turn prevents a judge from qualifying as an author. Ibid.

Importantly, the Court also briefly discussed whether the
State of Ohio could directly hold the copyright. In answer-
ing this question, the Court did not suggest that States
were categorically prohibited from holding copyrights as
authors or assignees. Instead, the Court simply noted that
the State fell outside the scope of the Act because it was not
a “resident” or “citizen of the United States,” as then re-
quired by statute, and because it did not meet other statu-
tory criteria. Ibid. The Court felt it necessary to observe,
however, that “[w]hether the State could take out a copy-
right for itself, or could enjoy the benefit of one taken out
by an individual for it, as the assignee of a citizen of the
United States or a resident therein, who should be the au-
thor of a book, is a question not involved in the present case,
and we refrain from considering it.” Ibid.

Finally, in Callaghan v. Myers, 128 U. S. 617 (1888), the
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Court addressed the limits of the government edicts doc-
trine. In that case, the Court settled another dispute be-
tween a publisher of court decisions and an alleged in-
fringer. The plaintiff purchased the proprietary rights to
the reports prepared by the Illinois Supreme Court’s re-
porter of decisions, Freeman, including the copyright to the
reports. Unlike in Banks, these reports also contained ma-
terial authored by Freeman. Callaghan, 128 U. S., at 645.
The alleged infringers copied the judicial decisions and
Freeman’s materials. In finding for the plaintiff, this Court
reiterated that “there can be no copyright in the opinions of
the judges, or in the work done by them in their official ca-
pacity as judges.” Id., at 647 (citing Banks, 128 U. S. 244).
But the Court concluded that “no [similar] ground of public
policy” justified denying a state official a copyright
“cover[ing] the matter which is the result of his intellectual
labor.” Callaghan, 128 U. S., at 647.

II

These precedents establish that judicial opinions cannot
be copyrighted. But they do not exclude from copyright pro-
tection notes that are prepared by an official court reporter
and published together with the reported opinions. There
1s no apparent reason why the same logic would not apply
to statutes and regulations. Thus, it must follow from our
precedents that statutes and regulations cannot be copy-
righted, but accompanying notes lacking legal force can be.
See Howell v. Miller, 91 F. 129 (CA6 1898) (Harlan, J.) (ex-
plaining that, under Banks and Callaghan, annotations to
Michigan statutes could be copyrighted).

A

It is fair to say that the Court’s 19th-century decisions do
not provide any extended explanation of the basis for the
government edicts doctrine. The majority is nonetheless

- 054 -



Cite as: 590 U. S. (2020) 5

THOMAS, J., dissenting

content to accept these precedents reflexively, without ex-
amining the origin or validity of the rule they announced.
For the majority, it is enough that the precedents estab-
lished a rule that “seemed too obvious to adorn with further
explanation.” Ante, at 6. But the contours of the rule were
far from clear, and to understand the scope of the doctrine,
we must explore its underlying rationale.

In my view, the majority’s uncritical extrapolation of
precedent is inconsistent with the judicial role. An unwill-
ingness to examine the root of a precedent has led to the
sprouting of many noxious weeds that distort the meaning
of the Constitution and statutes alike. Although we have
not been asked to revisit these precedents, it behooves us to
explore the origin of and justification for them, especially
when we are asked to apply their rule for the first time in
over 130 years.

The Court’s precedents suggest three possible grounds
supporting their conclusion. In Banks, the Court referred
to the meaning of the term “author” in copyright law. While
the Court did not develop this argument, it is conceivable
that the contemporaneous public meaning of the term “au-
thor” was narrower in the copyright context than in ordi-
nary speech. At the time this Court decided Banks, the
Copyright Act provided protection for books, maps, prints,
engravings, musical and dramatic compositions, photo-
graphs, and works of art.! Judicial opinions differ markedly
from these works. Books, for instance, express the thoughts
of their authors. They typically have no power beyond the
ability of their words to influence readers, and they usually
are published at private expense. Judicial opinions, on the
other hand, do not simply express the thoughts of the
judges who write or endorse them. Instead, they elaborate

1See 1 Stat. 124; 2 Stat. 171; ch. 16, 4 Stat. 436; 11 Stat. 138-139; 13
Stat. 540; 16 Stat. 212.
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and apply rules of law that, in turn, represent the imple-
mentation of the will of the people. Unlike other copyright-
able works of authorship, judicial opinions have binding le-
gal effect, and they are produced and issued at public
expense. Moreover, copyright law understands an author
to be one whose work will be encouraged by the grant of an
exclusive right. See Kirtsaeng v. John Wiley & Sons, Inc.,
579 U.S.__, __ (2016) (slip op., at 6). But judges, when
acting in an official capacity, do not fit that description. The
Court in Banks may have had these differences in mind
when it concluded that a judge fell outside the scope of the
term “author.” 128 U. S., at 253.

History may also suggest a narrower meaning of “author”
in the copyright context. In England, at least as far back as
1666, courts and commentators agreed “that the property
of all law books is in the king, because he pays the judges
who pronounce the law.” G. Curtis, Law of Copyright 130
(1847); see also Banks & Bros. v. West Publishing Co., 27 F.
50, 57 (CC Minn. 1886) (citing English cases and treatises
and concluding that “English courts generally sustain the
crown’s proprietary rights in judicial opinions”). Black-
stone described this as a “prerogative copyrigh[t],” explain-
ing that “[t]he king, as the executive magistrate, has the
right of promulging to the people all acts of state and gov-
ernment. This gives him the exclusive privilege of printing,
at his own press, or that of his grantees, all acts of parlia-
ment, proclamations, and orders of council.” 2 W. Black-
stone, Commentaries on the Laws of England 410 (1766)
(emphasis deleted); see also Wheaton, 8 Pet., at 659-660.
This history helps to explain the dearth of cases permitting
individuals to obtain copyrights in judicial opinions. But
under the Constitution, sovereignty lies with the people,
not a king. See The Federalist No. 22, p. 152 (C. Rossiter
ed. 1961); id., No. 39, at 241. The English historical prac-
tice, when superimposed on the Constitution’s recognition
that sovereignty resides in the people, helps to explain the

- 056 -



Cite as: 590 U. S. (2020) 7

THOMAS, J., dissenting

Court’s conclusion that the “authentic exposition and inter-
pretation of the law . . . is free for publication to all.” Banks,
128 U. S., at 253.

Finally, concerns of fair notice, often recognized by this
Court’s precedents as an important component of due
process, also may have animated the reasoning of these
19th-century cases. As one court put it, “[t]he decisions and
opinions of the justices are the authorized expositions and
interpretations of the laws, which are binding upon all the
citizens. . . . Every citizen is presumed to know the law thus
declared, and it needs no argument to show that justice re-
quires that all should have free access to the opinions.”
Nash v. Lathrop, 142 Mass. 29, 35, 6 N. E. 559, 560 (1886)
(cited in Banks, 128 U. S., at 253-254); see also American
Soc. for Testing and Materials v. Public.Resource.Org, Inc.,
896 F. 3d 437, 458-459 (CADC 2018) (Katsas, J., concur-
ring).

B

Allowing annotations to be copyrighted does not run afoul
of any of these possible justifications for the government
edicts doctrine. First, unlike judicial opinions and statutes,
these annotations do not even purport to embody the will of
the people because they are not law. The General Assembly
of Georgia has made abundantly clear through a variety of
provisions that the annotations do not create any binding
obligations. OCGA §1-1-7 states that “[a]ll historical cita-
tions, title and chapter analyses, and notes set out in this
Code are given for the purpose of convenient reference and
do not constitute part of the law.” Section 1-1-1 further
provides that “[t]he statutory portion of the codification of
Georgia laws . . . is enacted and shall have the effect of stat-
utes enacted by the General Assembly of Georgia. The stat-
utory portion of such codification shall be merged with an-
notations . . . and other materials . . . and shall be published
by authority of the state.” Thus, although the materials
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“merge” prior to publication in the “official” code, the very
provision calling for that merger makes clear that the an-
notations serve as commentary, not law.

As additional evidence that the annotations do not repre-
sent the will of the people, the General Assembly does not
enact statutory annotations under its legislative power.
See Ga. Const., Art. I1I, §1, §1 (vesting the legislative power
in the General Assembly). To enact state law, Georgia em-
ploys a process of bicameralism and presentment similar to
that embodied in the United States Constitution. See Ga.
Const., Art. III, §5; Art. V, §2, 4. The annotations do not
go through this process, a fact that even the majority must
acknowledge. Ante, at 10; Ga. S. 52, Reg. Sess., §54(b)
(2019-2020) (“Annotations . . . except as otherwise provided
in the Code. . . are not enacted as statutes by the provisions
of this Act”).

Second, unlike judges and legislators, the creators of an-
notations are incentivized by the copyright laws to produce
a desirable product that will eventually earn them a profit.
And though the Commission may require Lexis to follow
strict guidelines, the independent synthesis, analysis, and
creative drafting behind the annotations makes them anal-
ogous to other copyrightable materials. See Brief for Mat-
thew Bender & Co., Inc., as Amicus Curiae 4-17.

Lastly, the annotations do not impede fair notice of the
laws. As just stated, the annotations do not carry the bind-
ing force of law. They simply summarize independent
sources of legal information and consolidate them in one
place. Thus, OCGA annotations serve a similar function to
other copyrighted research tools provided by private parties
such as the American Law Reports and Westlaw, which also
contain information of great “practical significance.” Ante,
at 17. Compare, e.g., OCGA §34-9-260 (annotation for Cho
Carwash Property, L. L. C. v. Everett, 326 Ga. App. 6, 755
S. E. 2d 823 (2014)) with Ga. Code Ann. §34-9-260
(Westlaw’s annotation for the same).
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The majority resists this conclusion, suggesting that
without access to the annotations, readers of Georgia law
will be unable to fully understand the true meaning of Geor-
gia’s statutory provisions, such as provisions that have been
undermined or nullified by court decisions. Ante, at 17.
That is simply incorrect. As the majority tacitly concedes,
a person seeking information about changes in Georgia
statutory law can find that information by consulting the
original source for the change in the law’s status—the court
decisions themselves. See ante, at 17. The inability to ac-
cess the OCGA merely deprives a researcher of one specific
tool, not to the underlying factual or legal information sum-
marized in that tool. See also post, at 4 (GINSBURG, dJ., dis-
senting).2

C
The text of the Copyright Act supports my reading of the

2The majority contends that, rather than seeking to understand the
origins of our precedents, we should simply accept the text of the opinions
that the Justices “voted on and committed to writing.” Ante, at 1617,
n. 4. But that begs the question: What does the text of the relevant opin-
ions tell us? The answer is not much. It is precisely this lack of explica-
tion that makes it necessary to explore the “judicial consensus” and pub-
lic policy referred to in Banks v. Manchester, 128 U. S. 244, 253 (1888).
Instead, the majority attempts to dissect the language of our prior opin-
ions in the same way it would interpret a statute, an approach we have
repeatedly cautioned against. See St. Mary’s Honor Center v. Hicks, 509
U. S. 502, 515 (1993); Reiter v. Sonotone Corp., 442 U. S. 330, 341 (1979).
The proper approach is to “read general language in judicial opinions . . .
as referring in context to circumstances similar to the circumstances
then before the Court and not referring to quite different circumstances
that the Court was not then considering.” Illinois v. Lidster, 540 U. S.
419, 424 (2004); see also Cohens v. Virginia, 6 Wheat. 264, 399 (1821)
(Marshall, C. J., for the Court) (“[G]eneral expressions, in every opinion,
are to be taken in connection with the case in which those expressions
are used. If they go beyond the case, they may be respected, but ought
not to control the judgment in a subsequent suit when the very point is
presented for decision”).
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precedents.? Specifically, there are four indications in the
text of the Copyright Act that the OCGA annotations are
copyrightable. As an initial matter, the Act does not define
the word “author,” 17 U. S. C. §101, or make any reference
to the government edicts doctrine. Accordingly, the term
“author” itself does not shed any light on whether the doc-
trine covers statutory annotations. Second, while the Act
excludes from copyright protection “work|[s] prepared by an
officer or employee of the United States Government as part
of that person’s official duties,” §101; see also §105, the Act
contains no similar prohibition against works of state gov-
ernments or works prepared at their behest. “Congress’ use
of explicit language in one provision cautions against infer-
ring the same limitation” elsewhere in the statute. State
Farm Fire & Casualty Co. v. United States ex rel. Rigsby,
580 U. S. ,__ (2016) (slip op., at 7) (internal quotation
marks omitted); Pacific Operators Offshore, LLP v. Val-
ladolid, 565 U. S. 207, 216 (2012). Third, the Act specifi-
cally notes that annotations are copyrightable derivative
works. §101. Here, again, the Act does not expressly ex-
clude from copyright protection annotations created either
by the State or at the State’s request. Fourth, the Act pro-
vides that an author may hold a copyright in “material con-
tributed” in a derivative work, “as distinguished from the
preexisting material employed in the work.” §103(b); see
also Feist Publications, Inc. v. Rural Telephone Service Co.,
499 U. S. 340, 359 (1991). These aspects of the statutory
text, taken together, further support the conclusion that the
OCGA annotations are copyrightable.

For all these reasons, I would conclude that, as with the

3 As the majority explains, ante, at 9, the annotations were created as
part of a work-for-hire agreement between the Commission and Lexis.
See 17 U. S. C. §201(b). Because no party disputes the validity of the
contract, I express no opinion regarding whether the contract established
an employer/employee relationship or whether the Commission may be
considered a “person” under §201(b).
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privately created annotations in Callaghan, Georgia’s stat-
utory annotations at issue in this case are copyrightable.

III

The majority reads this Court’s precedents differently. In
its view, the Court in Banks held that judges are not “au-
thors” within the scope of the Copyright Act for “whatever
work they perform in their capacity as judges,” 128 U. S, at
253, so the same must be true for legislators, see ante, at 8—
9. Accordingly, works created by legislators in their legis-
lative capacity are not “original works of authorship,” §102,
and therefore cannot be copyrighted. This argument is
flawed in multiple respects.

A

Most notably, the majority’s textual analysis hinges on
accepting that its construction of “authorship,” i.e., all
works produced in a judge’s or legislator’s official capacity,
was so well established by our 19th-century precedents that
Congress incorporated it into the multiple revisions of the
Copyright Act. See ante, at 12—13. Such confidence is ques-
tionable, to say the least.

The majority’s understanding of the government edicts
doctrine seems to have been lost on dozens of States and
Territories, as well as the lower courts in this case. As al-
ready stated, the 25 jurisdictions with official annotated
codes apparently did not view this Court’s precedents as es-
tablishing the “official duties” definition of authorship. See
Brief for State of Arkansas et al. as Amici Curiae.* And if

4According to one study published in 2000, approximately half of
States owned copyright in official state statutory compilations, court re-
ports, or administrative regulations. Dmitrieva, State Ownership of
Copyrights in Primary Law Materials, 23 Hastings Com. & Entertain-
ment L. J. 81, 83, 97-105 (2000). The majority attempts to undermine
this study by emphasizing that some of these States owned copyright in
primary law materials. Ante, at 13, n. 3. This misunderstands the point.
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“our precedents answer the question” so clearly, ante, at 14,
one wonders why the Eleventh Circuit reached its conclu-
sion in such a roundabout fashion. Rather than following
the majority’s “straightforward” path, ante, at 5, the Elev-
enth Circuit looked to the “zone of indeterminacy at the
frontier between edicts that carry the force of law and
those that do not” to determine whether the annotations
were “sufficiently law-like” to be “constructively authored
by the People.” Code Revision Comm’n v. Public.Re-
source.Org, Inc., 906 F. 3d 1229, 1233, 1242, 1243 (2018).
The District Court likewise does not appear to have viewed
the question as well settled. In a cursory analysis, it deter-
mined that the annotations were copyrightable based on
Callaghan. Code Revision Comm’n v. Public.Resource.Org,
Inc., 244 F. Supp. 3d 1350, 1356 (ND Ga. 2017). It is risible
to presume that Congress had knowledge of and incorpo-
rated a “settled” meaning that eluded a multitude of States
and Territories, as well as at least four Article III judges.
Ante, at 13. Cf. Rimini Street, Inc. v. Oracle USA, Inc., 586
U.S.__,__ —  (2019) (slip op., at 9-10).

This presumption of congressional knowledge also pro-
vides the basis for the majority’s conclusion that the anno-
tations are not “original works of authorship.” See ante, at
11-12 (discussing §101). Stripped of the fiction that this
Court’s 19th-century precedents clearly demonstrated that
“authorship” encompassed all works performed as part of a
legislator’s duties, the majority’s textual argument fails.

I do not claim that this evidence demonstrates that the States neces-
sarily interpreted the government edicts doctrine correctly. I merely
point out that these divergent practices seriously undercut the majority’s
claim that its interpretation of “authorship” was well settled and univer-
sally understood. On this score, the majority has no answer but to insin-
uate that the lawmakers of over half the Nation’s jurisdictions disre-
garded federal law and the Constitution to pursue their own agendas in
the face of supposedly clear precedent.
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The majority does not confront this criticism head on. In-
stead, it simply repeats, without any further elaboration,
its unsupported conclusion that “[t]he Court long ago inter-
preted the word ‘author’ to exclude officials empowered to
speak with the force of law, and Congress has carried that
meaning forward in multiple iterations of the Copyright
Act.” Ante, at 16. This wave of the “magic wand of ipse
dixit” does nothing to strengthen the majority’s argument,
and in fact only serves to underscore its weakness. United
States v. Yermian, 468 U. S. 63, 77 (1984) (Rehnquist, J.,
dissenting).5

B

In addition to its textual deficiencies, the majority’s un-
derstanding of this Court’s precedents fails to account for
the critical differences between the role that judicial opin-
ions play in expounding upon the law compared to that of
statutes. The majority finds it meaningful, for instance,
that Banks prohibited dissents and concurrences from be-
ing copyrighted, even though they carry no legal force.
Ante, at 15. At an elementary level, it is true that the judg-
ment is the only part of a judicial decision that has legal
effect. But it blinks reality to ignore that every word of a
judicial opinion—whether it is a majority, a concurrence, or
a dissent—expounds upon the law in ways that do not map
neatly on to the legislative function. Setting aside sum-
mary decisions, the reader of a judicial opinion will always
gain critical insight into the reasoning underlying a judicial
holding by reading all opinions in their entirety. Under-

5The majority’s approach is also hard to reconcile with the recognition
in Wheaton v. Peters, 8 Pet. 591 (1834), that annotations prepared by the
Reporter of Decisions could be copyrighted. Wheaton was paid a salary
of $1,000, and it is difficult to say whether this salary funded his work
on the opinions or his work on the annotations. See id., at 614, 617 (ar-
gument).

- 063 -



14 GEORGIA v. PUBLIC.RESOURCE.ORG, INC.

THOMAS, J., dissenting

standing the reasoning that animates the rule in turn pro-
vides pivotal insight into how the law will likely be applied
in future judicial opinions.® Thus, deprived of access to ju-
dicial opinions, individuals cannot access the primary, and
therefore best, source of information for the meaning of the
law.” And as true as that is today, access to these opinions

6For instance, this Court has not overruled Lemon v. Kurtzman, 403
U. S. 602 (1971), which pronounced a test for evaluating Establishment
Clause claims. But a reader would do well to carefully scrutinize the
various opinions in American Legion v. American Humanist Assn., 588
U.S.__ (2019), to understand the markedly different way that this prec-
edent functions in our current jurisprudence compared to when it was
first decided. Moreover, sometimes a separate writing takes on canonical
status, like Justice Jackson’s concurrence regarding the executive power
in Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 634-638
(1952) (opinion concurring in judgment and opinion of the Court); see
also Katz v. United States, 389 U. S. 347, 360-361 (1967) (Harlan, J.,
concurring) (reasonable expectation of privacy Fourth Amendment test).
Still other times, the reasoning in an opinion for less than a majority of
the Court provides the explicit basis for a later majority’s holding. See,
e.g., McKinney v. Arizona, 589 U. S. __, ___ (2020) (slip op., at 5) (dis-
cussing Ring v. Arizona, 536 U. S. 584, 612 (2002) (Scalia J., concur-
ring)); Estelle v. Gamble, 429 U. S. 97, 102 (1976) (incorporating into the
majority the Eighth Amendment “evolving standards of decency” test
first announced in Trop v. Dulles, 356 U. S. 86, 101 (1958) (plurality opin-
ion)). Even “‘comments in [a] dissenting opinion,’” ante, at 15, some-
times reemerge as the foundational reasoning in a majority opinion. See,
e.g., Franchise Tax Bd. of Cal. v. Hyaitt, 587 U. S. ___ (2019) (discussing
Nevada v. Hall, 440 U. S. 410, 433—439 (1979) (Rehnquist, J., dissent-
ing)); Lawrence v. Texas, 539 U. S. 558, 578 (2003) (“JUSTICE STEVENS’
[dissenting] analysis, in our view, should have been controlling in Bowers
[v. Hardwick, 478 U. S. 186 (1986),] and should control here”). These
examples, and myriad more, demonstrate that the majority treats the
role of separate judicial opinions in an overly simplistic fashion.

7Banks also stated that judicially prepared syllabi and headnotes can-
not be copyrighted. 128 U. S., at 253. The majority cites these materials
as further evidence of its broad rule, because the majority finds it beyond
cavil that “these supplementary materials do not have the force of law.”
Ante, at 15. The majority feels it appropriate to assume—without any
historical inquiry—that the words “syllabus” and “headnote” carried the
same meaning, or served the same function, in 1888 as they do now.
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was even more essential in the 19th century before the pro-
liferation of federal and state regulatory law fundamentally
altered the role that common-law judging played in ex-
pounding upon the law. See also post, at 2 (GINSBURG, J.,
dissenting).

These differences provide crucial context for Banks’ rea-
soning. Specifically, to ensure that judicial “exposition and
interpretation of the law” remains “free for publication to
all,” the word “author” must be read to encompass all judi-
cial duties. Banks, 128 U. S., at 253. But these differences
also demonstrate that the same rule does not a fortiori ap-
ply to all legislative duties.8

C
In addition to being flawed as a textual and precedential

Without briefing on this issue, I am not willing to make that leap. See
Hixson v. Burson, 54 Ohio St. 470, 485, 43 N. E. 1000, 1003 (1896) (“re-
luctantly overrul[ing] the second syllabus” of a previous decision); Hol-
liday v. Brown, 34 Neb. 232, 234, 51 N. W. 839, 840 (1892) (“It is an un-
written rule of this court that members thereof are bound only by the
points as stated in the syllabus of each case”); see also Frazier v. State,
15 Ga. App. 365, 365-367, 83 S. E. 273, 273-274 (1914) (clarifying the
meaning of a court-written headnote and emphasizing that to under-
stand an opinion’s meaning, the headnote and opinion must be read to-
gether); United States v. Detroit Timber & Lumber Co., 200 U. S. 321,
337 (1906) (acknowledging that some state statutes rendered headnotes
the work of the court carrying legal force).

8 Although legislative history is not at issue in this case, the majority
also contends that its rule is necessary to fend off the possibility that “[a]
State could monetize its entire suite of legislative history.” Ante, at 17.
Putting aside the jurisprudential debate over the use of such materials
in interpreting federal statutes, many States can, and have, specifically
authorized courts to consider legislative history when construing stat-
utes. See, e.g., Colo. Rev. Stat. §2—4-203(1)(c) (2019); Iowa Code §4.6(3)
(2019); Minn. Stat. §645.16(7) (2018); N. M. Stat. Ann. §12-2A—-20(C)(2)
(2019); N. D. Cent. Code Ann. §1-02—-39(3) (2019); Ohio Rev. Code Ann.
§1.49(C) (Lexis 2019); 1 Pa. Cons. Stat. §1921(c)(7) (2016). Given the
direct role that legislative history plays in the construction of statutes in
these States, it is hardly clear that such States could subject their legis-
lative histories to copyright.
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matter, the majority’s rule will prove difficult to administer.
According to one group of amici, nearly all jurisdictions
with annotated codes use private contractors that “almost
invariably prepare [annotations] under the supervision of
legislative-branch or judicial-branch officials, including
state legislators or state-court judges.” Brief for State of
Arkansas et al. as Amici Curiae 16—-17. Under the major-
ity’s view, any one of these commissions or counsels could
potentially be reclassified as an “adjunct to the legislature.”
Ante, at 11. But the majority’s test for ascertaining the true
nature of these commissions raises far more questions than
it answers.

The majority lists a number of factors—including the
Commission’s membership and funding, how the annota-
tions become part of the OCGA, and descriptions of the
Commission from court cases—to support its conclusion
that the Commission is really part of the legislature. See
ante, at 9-10. But it does not specify whether these factors
are exhaustive or illustrative and, if the latter, what other
factors may be important. The majority also does not spec-
ify whether some factors weigh more heavily than others
when deciding whether to deem an oversight body a legis-
lative adjunct.

And even when the majority does list concrete factors,
pivotal guidance remains lacking. For example, the major-
ity finds it meaningful that 9 out of the Commission’s 15
members are legislators. Ante, at 9; see OCGA §28-9-2
(noting that the other members of the Commission include
the State’s Lieutenant Governor, a judge, a district attor-
ney, and three other state bar members). But how many
legislative members are needed for a commission to become
a legislative adjunct? The majority provides no answers to
any of these questions.

* * *

The majority’s rule will leave in the lurch the many
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States, private parties, and legal researchers who relied on
the previously bright-line rule. Perhaps, to the detriment
of all, many States will stop producing annotated codes
altogether. Were that to occur, the majority’s fear of an
“economy-class” version of the law will truly become a real-
ity. See ante, at 17. As Georgia explains, its contract ena-
bles the OCGA to be sold at a fraction of the cost of compet-
ing annotated codes. For example, Georgia asserts that
Lexis sold the OCGA for $404 in 2016, while West Publish-
ing’s competing annotated code sold for $2,570. Should
state annotated codes disappear, those without the means
to pay the competitor’s significantly higher price tag will
have a valuable research tool taken away from them.
Meanwhile, this Court, which is privileged to have access to
numerous research resources, will scarcely notice. These
negative practical ramifications are unfortunate enough
when they reflect the deliberative legislative choices that
we as judges are bound to respect. They are all the more
regrettable when they are the result of our own meddling.
Fortunately, as the majority and I agree, “‘critics of [to-
day’s] ruling can take their objections across the street,
[where] Congress can correct any mistake it sees.”” Ante, at
13 (quoting Kimble v. Marvel Entertainment, LLC, 576
U. S. 446, 456 (2015)).

We have “stressed ... that it is generally for Congress,
not the courts, to decide how best to pursue the Copyright
Clause’s objectives,” Eldred v. Ashcroft, 537 U. S. 186, 212
(2003), because “it is Congress that has been assigned the
task of defining the scope of the limited monopoly that
should be granted to authors,” Sony Corp. of America v.
Universal City Studios, Inc., 464 U. S. 417, 429 (1984). Be-
cause the majority has strayed from its proper role, I re-
spectfully dissent.
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SUPREME COURT OF THE UNITED STATES

No. 18-1150

GEORGIA, ET AL., PETITIONERS v.
PUBLIC.RESOURCE.ORG, INC.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

[April 27, 2020]

JUSTICE GINSBURG, with whom JUSTICE BREYER joins,
dissenting.

Beyond doubt, state laws are not copyrightable. Nor are
other materials created by state legislators in the course of
performing their lawmaking responsibilities, e.g., legisla-
tive committee reports, floor statements, unenacted bills.
Ante, at 8-9. Not all that legislators do, however, is ineligi-
ble for copyright protection; the government edicts doctrine
shields only “works that are (1) created by judges and leg-
islators (2) in the course of their judicial and legislative du-
ties.” Ante, at 9 (emphasis added). The core question this
case presents, as I see it: Are the annotations in the Official
Code of Georgia Annotated (OCGA) done in a legislative ca-
pacity? The answer, I am persuaded, should be no.

To explain why, I proceed from common ground. All
agree that headnotes and syllabi for judicial opinions—both
a kind of annotation—are copyrightable when created by a
reporter of decisions, Callaghan v. Myers, 128 U. S. 617,
645-650 (1888), but are not copyrightable when created by
judges, Banks v. Manchester, 128 U. S. 244, 253 (1888).
That is so because “[t]he whole work done by ... judges,”
1bid., including dissenting and concurring opinions, ranks
as work performed in their judicial capacity. Judges do not
outsource their writings to “arm([s]” or “adjunct[s],” cf. ante,
at 9, 11, to be composed in their stead. Accordingly, the
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judicial opinion-drafting process in its entirety—including
the drafting of headnotes and syllabi, in jurisdictions where
that is done by judges—falls outside the reach of copyright
protection.

One might ask: If a judge’s annotations are not copyright-
able, why are those created by legislators? The answer lies
in the difference between the role of a judge and the role of
a legislator. “[T]o the judiciary” we assign “the duty of in-
terpreting and applying” the law, Massachusetts v. Mellon,
262 U. S. 447, 488 (1923), and sometimes making the appli-
cable law, see Friendly, In Praise of Erie—and of the New
Federal Common Law, 39 N. Y. U. L. Rev. 383 (1964). See
also Marbury v. Madison, 1 Cranch 137, 177 (1803) (“It is
emphatically the province and duty of the judicial depart-
ment to say what the law 1s.”). In contrast, the role of the
legislature encompasses the process of “making laws”—not
construing statutes after their enactment. Mellon, 262
U. S., at 488; see Patchak v. Zinke, 583 U.S. __ , (2018
(plurality opinion) (slip op., at 5) (“[T]he legislative power is
the power to make law.”). The OCGA annotations, in my
appraisal, do not rank as part of the Georgia Legislature’s
lawmaking process for three reasons.

First, the annotations are not created contemporaneously
with the statutes to which they pertain; instead, the anno-
tations comment on statutes already enacted. See, e.g.,
App. 268-269 (text of enacted laws are transmitted to the
publisher for the addition of commentary); id., at 403—404
(publisher adds new case notes on a rolling basis as courts
construe existing statutes).! In short, annotating begins

1For example, OCGA §11-2A-213 was enacted, in its current form, in
1993. See 1993 Ga. Laws p. 633. The case notes contained in the OCGA
summarize judicial decisions construing the statute years later. See
§11-2A—-213 (2002) (citing Griffith v. Medical Rental Supply of Albany,
Ga., Inc., 244 Ga. App. 120, 534 S. E. 2d 859 (2000); Bailey v. Tucker
Equip. Sales, Inc., 236 Ga. App. 289, 510 S. E. 2d 904 (1999)).
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only after lawmaking ends. This sets the OCGA annota-
tions apart from uncopyrightable legislative materials like
committee reports, generated before a law’s enactment, and
tied tightly to the task of law-formulation.

Second, the OCGA annotations are descriptive rather
than prescriptive. Instead of stating the legislature’s per-
ception of what a law conveys, the annotations summarize
writings in which others express their views on a given stat-
ute. For example, the OCGA contains “case annotations”
for “[a]ll decisions of the Supreme Court of Georgia and the
Court of Appeals of Georgia and all decisions of the federal
courts in cases which arose in Georgia construing any por-
tion of the general statutory law of the state.” Id., at 403.
Per the Code Revision Commission’s instructions, each an-
notation should “accurately reflect the facts, holding, and
statutory construction” adopted by the court. Id., at 404.
The annotations are neutrally cast; they do not opine on
whether the summarized case was correctly decided. See,
e.g., OCGA §17-7-50 (2013) (case annotation summarizing
facts and holdings of nine cases construing right to grand
jury hearing). This characteristic of the annotations distin-
guishes them from preenactment legislative materials that
touch or concern the correct interpretation of the legisla-
ture’s work.

Third, and of prime importance, the OCGA annotations
are “given for the purpose of convenient reference” by the
public, §1-1-7 (2019); they aim to inform the citizenry at
large, they do not address, particularly, those seated in leg-
islative chambers.? Annotations are thus unlike, for exam-
ple, surveys, work commissioned by a legislature to aid in

2Suppose a committee of Georgia’s legislature, to inform the public,
instructs a staffer to write a guide titled “The Workways of the Georgia
Legislature.” The final text describing how the legislature operates is
circulated to members of the legislature and approved by a majority.
Contrary to the Court’s decision, I take it that such a work, which entails
no lawmaking, would be copyrightable.
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determining whether existing law should be amended.

The requirement that the statutory portions of the OCGA
“shall be merged with annotations,” §1-1-1, does not ren-
der the annotations anything other than explanatory, ref-
erential, or commentarial material. See Harrison Co. v.
Code Revision Comm’n, 244 Ga. 325, 331, 260 S. E. 2d 30,
35 (1979) (observation by the Supreme Court of Georgia
that “inclusion of annotations in [the] ‘official Code’” does
not “give the annotations any official weight”).? Annota-
tions aid the legal researcher, and that aid is enhanced
when annotations are printed beneath or alongside the rel-
evant statutory text. But the placement of annotations in
the OCGA does not alter their auxiliary, nonlegislative
character.

* * *

Because summarizing judicial decisions and commentary
bearing on enacted statutes, in contrast to, for example,
drafting a committee report to accompany proposed legisla-
tion, is not done in a legislator’s law-shaping capacity, I
would hold the OCGA annotations copyrightable and there-
fore reverse the judgment of the Court of Appeals for the
Eleventh Circuit.

3That the Georgia Supreme Court described the Commission’s work as
“within the sphere of legislative authority” for state separation-of-powers
purposes, Harrison Co. v. Code Revision Comm’n, 244 Ga. 325, 330, 260
S. E. 2d 30, 34 (1979), does not resolve the federal Copyright Act question
before us. Cf. Yates v. United States, 574 U. S. 528, 537 (2015) (plurality
opinion) (“In law as in life, . . . the same words, placed in different con-
texts, sometimes mean different things.”); Cook, “Substance” and “Pro-
cedure” in the Conflict of Laws, 42 Yale L. J. 333, 337 (1933) (“The ten-
dency to assume that a word which appears in two or more legal rules,
and so in connection with more than one purpose, has and should have
precisely the same scope in all of them, runs all through legal discus-
sions. It has all the tenacity of original sin and must constantly be
guarded against.”).
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Introduction

Private voluntary standardisation developed in Europe over the last 100 years.
The system mainly developed from the need of private enterprise to increase ef-
ficiency. The ongoing development of international markets created a need for
international communication about and harmonisation of national standards. So
after the emerging of National Standards Bodies in the 1920’s, European Stan-
dards Organisations emerged: CEN* in1961, CENELEC in 1973, and ETSI in 1988.

Using voluntary standards as reference documents in legislation exists already
for a considerable time (e.g. national building codes), however the relationship
between legislation and standardisation became more prominent after the intro-
duction of the New Approach by the European Commission in the eighties. Stan-
dards are still (de jure) voluntary, but economic players get the presumption of
compliance with the law (based on European directives) if products and services
are in line with the European standards to which the directive refers.

These new harmonised standards aim to support achieving a range of public pol-
icy goals like health and safety at the workplace, safety of toys, and energy effi-
ciency. The most obvious stakeholders needed around the table - in addition to
industry - are environmental interest groupings?, consumers, trade unions and
market surveillance agencies.

The fact that harmonised European standards have an important role to play in
European legislation warrants an additional concern of the European Institutions
as democratic legitimacy and free access become even more important.

The project

The objectives of the study were defined as:

— to determine to what extent the European standardisation system in its pre-
sent form can guarantee appropriate access to all interested parties;

- to recommend avenues for exploration by the standards bodies, the Commis-
sion and interested parties with a view to improving the conditions of access
to standardisation activities.

The focus is both on access to the European standardisation processes (drafting
standards) and on access to standard documents (use). The study covers 30
countries: the 27 Member States of the EU and the EFTA countries Norway, Swit-
zerland and Iceland. The study was implemented in five major steps:

Step 1 - View of European Standards Organisations: CEN, CENELEC, and ETSI.
Step 2 - View of European interested parties.

Step 3 - View of National Standards Organisations: NSOs.

Step 43 - View of NSBs and NSOs in 12 selected countries.

Step 5 - View of national interested parties in selected countries.

These views are whenever possible supported by facts and figures. ‘Stake-
holders’ as used in the report refer to (1) Large enterprises; (2) Small and me-

CEN was created as de facto association in 1961 and converted in a de jure association in 1975.

In this report “environmental organisations” refers to environmental non-profit citizens’ organi-
sations representing civil society.

Step 4 and Step 5 are implemented in a group of 12 countries that have been selected consider-
ing characteristics as old versus new Member States, small and large economies and geographi-
cal location.
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dium-sized enterprises (SMEs); (3) Employers’ federations and trade associa-
tions; (4) Consumer associations; (5) Trade unions; (6) Environmental organisa-
tions (private NGOs); (7) Public authorities; (8) Universities and research or-
ganisations. Wherever possible, the category of certifiers, consultants and labo-
ratories has been considered separately (9).

European standardisation, its importance

Every year, some 1,500 European standards are adopted by the European Stan-
dards Organisations. The European Standards Organisations, consist of the Euro-
pean Committee for Electrotechnical Standardisation CENELEC; the European
Telecommunications Standard Institute ETSI, and the European Committee for
Standardisation CEN (covering all other fields). Although the model of CEN and
CENELEC is different from the ETSI model, in both models, National Standards
Organisations in all Member States of EU and EFTA play an important role in the
development of EN harmonised European standards.

Standardisation, participation of stakeholders

The standards making process has been described as an open process based on a
collaborative, balanced and consensus-based approval process for the promulga-
tion of domestic or international standards. Participation of all stakeholders to
the process of standard making is important because it fosters the credibility of
standards being developed and which has a positive impact on the use of stan-
dards and the important role standards play in society.

In practice however there might be a range of factors that hamper the full par-
ticipation of the various types of stakeholders. These factors may both be related
to characteristics of the stakeholders themselves and to the characteristics of the
standardisation system. The organisation and business models, the procedures,
the culture and the regulations, all affect access and may result in a less than
optimal participation of stakeholders and use of standards in society.

The most obvious factors that are linked to the characteristics of the stake-
holders themselves - but not to be seen in isolation from the characteristics of
the system at large - relate to limited awareness of the importance of standards;
to technical knowledge and knowledge of the system and to resources in terms
of staff, time and money.

This study has been initiated by the European Commission in order to find out
whether there is indeed a gap between declared principles of openness and ac-
tual conditions of access as experienced by stakeholders.

Structure of the report

Part I consists of Chapter 2 providing an overview of European standardisation to
serve as a framework and Chapter 3 presenting the main findings, conclusions
and recommendations. Part II consist of the Chapters 4 -7 that provide detailed
information collected in the various research steps from standardisers and stake-
holders at European and national level.
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Much information collected and presented

As the terms of reference of the study focussed to a large extent on collection of
information and views from the different players, the contribution of the study
consists for a large part of reporting in a detailed manner on a wide range of is-
sues. A large number of tables and charts in the main report present this infor-
mation collected from standardisers as well as stakeholders; it is however hardly
possible to summarise this information in a few lines. In the main report there is
a section ‘main findings’ that takes the long list of questions formulated by the
Commission in advance! as a guide to present an overview of these results. Be-
low some highlights of these findings are presented.

Main findings

Both large and small enterprises are believed to have a rather high commitment
to standardisation in general and to have the required knowledge to participate
meaningfully in standardisation (as assessed by the standards organisations).
Public authorities get a high score only with commitment, whereas universities
and research organisations get only a high score with knowledge. Consumers,
environmental organisations and trade unions receive relatively low scores on
both accounts.

When the various stakeholders make a self assessment of their awareness about
standardisation, business representatives score very high, but public authorities,
universities, consultants and certifiers score even higher. Also by their own stan-
dards consumer organisations, and especially environmental organisations and
trade unions score relatively low. Also when focussing on what standardisation
might do for the own (objectives of the) organisation, trade unions and environ-
mental organisations score lowest.

The most important reason for stakeholders to participate in the process is to in-
fluence the contents of the standards being developed, either negatively formu-
lated (to avoid that potentially harmful issues will be incorporated) or positively
(to make sure that things that are important to them are properly incorporated).
The negative or defensive motive is especially high with trade unions, whereas
the idea that ‘contributing their knowledge results in better standards’ is espe-
cially important for consumer organisations.

Most stakeholders that participated in the survey judge rather mildly about the
existence of barriers to participate in the standardisation process. On a scale
from 1 (not at all) to 5 (very important) public authorities, large enterprises,
SMEs and consultants all score between 2.5 and 3.0. Consumer organisations
and environmental organisations experience the highest barriers (score respec-
tively 3.5 and 3.9).

About half of the respondents see these barriers as mainly internal to their own
organisation, about half as mainly external, i.e. related to the characteristics and
procedures of the standardisation system. Trade unions see to a relatively large
extent mainly external barriers (40% of respondents).

! Section 4.1.4 of the Technical Specification in the contract.
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The four most important barriers identified for access to the standardisation
process are:

— amount of time required;

— travel and subsistence costs;

— the cost of participating in technical committees (fee);

— the cost of becoming a member of standards body (fee);

The highest barrier (amount of time) is considered to be (very) important by two
thirds of all respondents.

The top 3 barriers for using standards are:

— price of standards;

— cost of implementing the standards;

— the number of cross references in the standards.

The price of standards is an (very) important barrier for 52 % of the respon-
dents.

The seven most important benefits cited by respondents are':

— complying with (European) legislation;

— complying with requirements of customers;

— products and services are up to date;

— to be in a position to communicate clearly and unambiguously with relevant
parties in the market place;

— compatibility of our products with other products is assured;

— environmental interests are covered;

— better reputation of our products and services in the market place.

Obviously the score is quite different for different types of stakeholders, e.g.
with trade unions ‘Improve health and safety conditions at the work place’ scores
very high (4.8) and with environmental organisations environmental concerns
score 5. For large enterprises, two items score above 4.5: ‘comply with legisla-
tion’ and ‘comply with requirements of clients’. For SMEs the highest score of 4.3
is for ‘comply with requirements of customers’.

Main conclusions

Although the report does not take away the general feeling that access to stan-
dardisation is difficult for individual SMEs and indeed concludes that the
cost/benefit ratio of SMEs for participation in the system is much worse that for
larger enterprises, SMEs are generally rather well represented in the technical
committees of the NSOs. This is simply due to the fact that there are 500 times
more SMEs in Europe than large enterprise. Even if the percentage of SMEs par-
ticipating would be 100 times less than the percentage of large enterprise, there
would still be five times more SMEs present in the standardisation system than
large enterprises. Obviously this does not take away all concerns with regard to
an adequate representation of SMEs because the simple number is only one as-
pect, whereas there are also huge differences in expertise and influence.

The major issue emphasized in the report - and reflected in the recommenda-

tions - is that it is of utmost importance to work at the organisation of the vari-
ous stakeholders and make sure that their representative organisations are

! Those issues - out of a list of 13 - that score 3.8 up to 4.1 on a scale from 1 to 5.
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strong enough to stand up for the interest concerned (and share the cost of par-
ticipation among the members).

In addition it was concluded to be important to have a much better and stan-
dardised registration system with the 50 to 60 standardisation organisations in
Europe. There is for example a need to look into the characteristics of the SMEs
that do indeed participate. Certifiers and consultants might be registered as
SMEs, whereas their position in the standardisation process is quite different
from small engineering companies when discussing for example machine safety
standards.

But the emphasis should not be on SMEs only, as the study has found that espe-
cially consumers’, environmental and trade unions’ interests are only marginally
represented in many countries.

Already a long time ago the European Commission has recognised this insuffi-
cient representation of several interests in European standardisation and has
therefore decided to financially support organisations like ANEC (consumers),
ECOS (environment), NORMAPME (SMEs) and ETUI (labour) to fill this gap at
European level. However the study concludes that the elaboration of a European
standard in a model based on national representation - consensus between the
different interests is developed at national level and this consensus is later
casted at European level - with a representation of these stakeholders interests
at European level does not really coincide smoothly.

Recommendations

The information and views collected in the framework of this study were the ba-
sis to formulate 13 recommendations to further improve access to standardisa-
tion. In line with the objectives of the study specified by the Commission, these
13 recommendations are really “....avenues for exploration by the standards bod-
ies, the Commission, Member States and interested parties with a view to im-
proving the conditions of access to standardisation activities.” In the main report
these 13 recommendations have each been introduced by making reference to
the findings of the study on which they are based (Section 3.3 of the main re-
port). In this summary we merely list the recommendations:

Recommendation 1

European policy initiatives aiming at increased access to standards need to take
different shapes because of the different organisational structures and different
business models in the various Member States’. These differences hamper the
development of a harmonised European policy. We therefore recommend striving
for more uniform organisational structures and business models of the National
Standards Organisations as a prerequisite for more efficient and effective Euro-
pean policy making in the area of access to standardisation.

For example ‘free access to standards’ as advocated in ‘Towards an increased contribution from
standardisation to innovation in Europe’, COM (2008) -133 final will impact private standardisa-
tion organisations rather differently from government run standardisation bodies. Hence this
might call for an approach in which the national level is dominant in policy making. Compare the
model of the European Employment Strategy, in which actions are agreed upon based on the
commitment from Member States to establish a set of common objectives and targets for policy.
Under this new framework, policy co-ordination can be fostered by a "management by objec-
tives" approach.
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Recommendation 2

Seriously consider the relationship between the standards organisations and the
European Institutions and the procedures for the development and distribution of
standards used for two different purposes: standards initiated and mainly paid
for by private enterprises and standards that are used to bring about public pol-
icy goals and that are partly paid by public money.

The recommendation is to develop all standards within one system, but adjust
procedures and conditions of access for harmonised standards (e.g. lower prices
for EU harmonised standards, see Recommendation 13).

Recommendation 3
Improvement in access to and actual participation in standardisation must not

only be achieved by reorganising business models of standards organisations,
but also by fostering the organisation of the relevant stakeholder interest to al-
low meaningful participation. This holds for representation of interests outside
the business community as well as for the business community: efforts to in-
crease the representation of SMEs in standardisation should be aimed at organi-
sations of SMEs such as trade associations and professional organisations.

Recommendation 4

The contradiction between the system of national delegation and the efforts to

have specific interests represented at European level with the support of the

European Commission should be gradually resolved, either:

— by promoting the access to the standards making process at the national
level® for other stakeholders than the traditionally strongest stakeholders such
as large enterprises;
or:

— by gradually dismantling the system of national delegation and moving to-
wards a truly European system, in which a consensus between the various in-
terests is actually developed and obtained at the European level.

Recommendation 5

If other membership organisations do exist that claim to represent the same in-

terest as the one organisation selected by the Commission to receive financial

support to represent that interest in European standardisation, the position of

that organisation may be disputed.

There are two options to arrive at a solution: either:

— the policies to support the participation of stakeholders should aim to improve
framework conditions rather than support directly individual organisations;

— any direct support should preferably be to all existing membership organisa-
tions, representing the European stakeholders, not just one.

Obvious a proper mix between these options might result for an exploration by

the standards bodies, the Commission and interested parties.

Hence this might call for an approach in which the national level is dominant in policy making.
Compare the model of the European Employment Strategy, in which actions are agreed upon
based on the commitment from Member States to establish a set of common objectives and tar-
gets for policy. Under this new framework, policy co-ordination can be fostered by a "manage-
ment by objectives" approach.

11
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Recommendation 6

More support to training and information campaigns on standardisation issues
would be most welcome. This holds for courses aimed at specific target groups
among stakeholders such as SMEs or consumer associations, as well as for im-
proving the position of standardisation in regular education such as - but not lim-
ited to - regular vocational education and academic curricula.

Recommendation 7

Monitor continuously the possibilities to merge different institutions that cater for
standardisation in different, but increasingly related fields of expertise (at na-
tional as well as European level) in order to reduce complexity and costs with a
view to increase ease of access further.

Obviously within merged organisations there will remain a certain specialisation
to cater for the different working areas.

Recommendation 8

The cooperation of standards organisations with a wide range of stakeholder or-
ganisations (whether business associations or special interest groupings) should
be further improved in order to see to it that more relevant, more targeted in-
formation on standardisation reaches the stakeholders at grassroots level. In ad-
dition to reaching stakeholders adequately and efficiently with information, such
cooperation may result in specific sets of standards to be composed and actually
distributed among the target group.

Recommendation 9

To allow monitoring progress in increasing access to and actual participation in
standardisation by the various types of stakeholders, the ESOs and NSOs should
have a uniform registration of the participation of the various types of stake-
holders in technical bodies, either by the number of organisations represented or
by the number of experts participating on their behalf. A uniform classification of
stakeholders is important to judge to which extent a balanced composition of TCs
is indeed achieved in the various countries.

To also allow assessing the problems that still exist, they should also have a uni-
form complaints register with all National Standards Organisations.

Recommendation 10

It should be further encouraged that public enquiries are indeed published widely
and that stakeholders not (yet) participating in standardisation are indeed
reached. The NSOs should be more proactive in obtaining comments from a wide
range of stakeholders during the public enquiry. Just a reference in the State
Gazette might not suffice.
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Recommendation 11

In designing the various communication tools used by standard organisations —
and stakeholder groups for that matter — the need to make these communication
tools accessible for people with impairments should be better taken into account.

Recommendation 12

The use of ICT tools should be further encouraged in.

— Organizing the standards developing process.

— Distributing information on the standards documents.

— Distributing the standard documents themselves.

In fostering this, good practices that exist with several NSOs might be a useful
instrument.

Recommendation 13

For European harmonized standards (cf. Recommendation 2), that are closely
linked to legal requirements, the aim should be to make the standards available
for free on the Internet. This obviously brings with it the need to make available
alternative sources of finance in order to avoid that as a consequence participa-
tion in the standards development process will become much more expensive in
order to maintain the economic viability of the standards organisations.

13
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Introduction

The European standardisation system
Standardisation is really very old, but the system of standards organisations car-
ing for private voluntary standardisation developed in Europe over the last 100
years. The system mainly developed from the need of private enterprise to in-
crease efficiency.
The ongoing development of international markets created a need for interna-
tional communication about and harmonisation of national standards. So after
the emerging of National Standards Bodies in the 1920’s, European Standards
Organisations emerged: CEN! in1961, CENELEC in1973, and ETSI in 1988. This
facilitated the process of developing standards (organising the process); archiv-
ing the stock of existing standards that grew enormously in those 100 years, and
distributing the normative documents for onwards use and reference.

Using voluntary standards as reference documents in legislation exists already
for a considerable time (e.g. national building codes), however the relationship
between legislation and standardisation became more prominent after the intro-
duction of the New Approach by the European Commission in the eighties. Stan-
dards are still (de jure) voluntary, but economic players get the presumption of
compliance with the law (based on European directives) if products and services
are in line with the European standards to which the directive refers. This implies
that in practical terms these harmonised standards are almost obligatory for
most economic players.

The fact that harmonised European standards have an important role to play in
European legislation warrants an additional concern of the European Institutions
as democratic legitimacy and free access become even more important. These
new harmonised standards aim to support achieving a range of public policy
goals like health and safety at the workplace, safety of toys, or energy effi-
ciency. The most obvious stakeholders needed around the table - in addition to
industry - are environmental interest groupings?, consumers, trade unions and
market surveillance agencies.

The major part of standardisation work covering a wide range of topics is done
within the organisational structures of the three formally recognised European
Standards Organisations® as described in Chapter 2. There also consist a range of
standardisation activities outside this domain for example private consortia in
the ICT business, however this report focuses on formal European standardisa-
tion.

CEN was created as de facto association in 1961 and converted in a de jure association in 1975.

In this report “environmental organisations” refers to environmental non-profit citizens’ organi-
sations representing civil society.

Directive 98/34/EC defines in Art 1.7 “European standardisation body’ by referring to Annex I of
the directive in which are listed: CEN European Committee for Standardisation; CENELEC Euro-
pean Committee for Electrotechnical Standardisation and ETSI European Telecommunications
Standards Institute.

17
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The project

The objectives of the study! were defined as:

- to determine to what extent the European standardisation system in its pre-
sent form can guarantee appropriate access to all interested parties;

- to recommend avenues for exploration by the standards bodies, the Commis-
sion and interested parties with a view to improving the conditions of access
to standardisation activities.

The focus is both on access to the European standardisation processes (drafting
standards) and on access to standard documents (use).

The project was implemented in five major steps:

Step 1 - View of European Standards Organisations (CEN, CENELEC, ETSI).
Step 2 - View of European interested parties.

Step 3 - View of National Standards Bodies and Organisations (NSBs, NSOs).
Step 4 - View of NSBs and NSOs in 12 selected countries.

Step 5 - View of national interested parties in selected countries.

These views are whenever possible supported by facts and figures. For example,
the Internet survey among NSBs and NSOs in Step 3 did not produce all the fac-
tual information regarding access and participation issues at national level as re-
quired. To remedy this situation, it was decided to develop an additional 10
points questionnaire and to distribute this to all NSBs (members of CEN and
CENELEC) and to NSOs cooperating with ETSI in the ICT domain (all 30 countries
concerned).

All National Standards Bodies and Organisations (NSBs, NSOs) are listed in
Table 2.1 in Chapter 2. ‘Stakeholders’ refer to eight or nine categories:
Large enterprises;

Small and medium-sized enterprises (SMEs);

Employers federations and trade associations;

Consumer associations;

Trade unions;

Environmental organisations (private NGOs);

Public authorities;

Universities and research organisations.

In addition - wherever possible - the category of certifiers, consultants and labo-
ratories has been considered separately (9).

o NGO A WNH

The study covers 30 countries: the current 27 Member States of the EU and the
three EFTA countries Norway, Switzerland and Iceland. However as mentioned
above, Step 4 and Step 5 are implemented in a group of 12 countries that have
been selected? considering characteristics as old versus new Member State, small
and large economies and geographical location (see Table 1.1).

-

Invitation to tender ‘Study on the access to standardisation’ No. ENTR/07/012. The contract for
the study was awarded to EIM Business & Policy Research in The Netherlands (www.eim.nl) in
December 2007. EIM implemented the study in co-operation with the European Network for So-
cial and Economic Research ENSR in the 30 countries involved (www.ensr.eu).

2 Selection has been decided in the meeting of the Steering Group on 9 July 2008

18
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Table 1.1 12 countries selected for Steps 4 and 5
Old Member States New Member States Total
Small Large Small Large
North Denmark Estonia 3
Sweden
Central Netherlands France Czech Republic Poland 6
Germany
UK
South Italy Cyprus 3
Spain
Total 3 5 3 1 12

The research methodologies applied for the various steps are portrayed in

Figure 1.1.

Figure 1.1 Approach of collecting the required information

Target group Main methodology
Desk research
Step 1
( View of European h
standards o )
bodies > Interviews
\__(CEN, CENELEC, ETSI) /
Step 2
e N
View of European o .
interested parties " Interviews
N\ J
Step 3
e N
View of national R Internet surve
standards bodies i Y
N\ J
Selection of 12 countries
Step 4
) ) N
View of national
standards bodies in > Interviews
L selected countries )
Step 5
) ) N
View of national
. L o Internet survey
interested parties in g and interviews
selected countries )

Source: Technical proposal EIM.
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European standardisation, its importance

Every year, some 1500 European standards are adopted by the European Stan-
dards Organisations. The European Standards Organisations (ESOs), consist of
the European Committee for Electrotechnical Standardisation CENELEC; the
European Telecommunications Standard Institute ETSI, and the European Com-
mittee for Standardisation CEN (covering all other fields)!. Standards - as volun-
tary norms of the business community itself - play an important role in national
economies within Europe as well as in the European economy and global econ-
omy as a whole.

A report by the German Institute for Standardization (DIN) noted the following

economic benefits?:

1 Standards contribute more to economic growth than patents and licenses;

2 Transaction costs are lower when standards are used;

3 Companies that participate actively in standards work have a head start on
their competitors in adapting to market demands and new technologies; and

4 Research risks and development costs can be reduced for companies contrib-
uting to the standardisation process.

Especially with the New Approach Directives?® since the mid 1980s, standards play
also an important role in serving public goals such as public safety, health and
environmental issues. Starting with Single Market regulations, the new regula-
tory technique and strategy of the New Approach is now believed to be beneficial
for many other areas of public policy making as well*. The principles of the New
Approach with regard to technical harmonisation and standardisation are de-
scribed in Chapter 2. By contributing to the emergence of harmonized regulation
across Europe, the European standardisation system has contributed a lot to re-
moving technical barriers to trade and hence allowed free movement of goods
between EU and EFTA Member States.

Standardisation, participation of stakeholders

The European standardisation process formally allows for participation and input
from all interested stakeholders via the National Standards Bodies (NSB) and via
European Standards Organisations (ESO)® for work done in the domains of CEN
and CENELEC or via direct participation and the National Standards Organisations
(NSOs) cooperating with ETSI®. Stakeholders refer to various types of organisa-
tions such as large enterprises, small and medium-sized enterprises (SMEs),

See Text box 2.1 in Chapter 2.

German Institute for Standardization, Economic Benefits of Standardization, 2000 (as quoted on the
website of Standards Council of Canada, see: http://www.scc.ca).

European Commission, White Paper on the completion of the internal market, 14 June 1985. The
New Approach was defined in a Council Resolution of May 1985, for the New Approach and Euro-
pean standardisation, see: http://www.newapproach.org.

European standardisation supports European policies in the areas of competitiveness, ICT, public
procurement, interoperability, environment, transport, energy, consumer protection, etc.

The main mechanism is national representation, there are however mechanisms whereby for
example European trade associations are given liaison status and appoint representatives in the
technical committees and groups (With CEN this concerns 600 European trade associations).

In the elaboration, approval and implementation of European Standards (ETSI ENs), ETSI is
assisted by 38 NSOs in 36 European countries. See: Table 2.1.
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consumer associations, trade unions, environmental organisations, public au-
thorities, universities and research organisations.

Therefore the standards making process has been described as being open, and
the term “openness” describes a collaborative, balanced and consensus-based
approval process for the promulgation of domestic or international standards!.
Participation of all stakeholders to the process of standard making is important
because it fosters the credibility of standards being developed and this will have
a positive impact on the use of standards and the role standards play in society.
In practice however there might be a range of factors that hamper the full par-
ticipation of these various types of stakeholders. These factors may both be re-
lated to characteristics of the stakeholders themselves and to the characteristics
of the standardisation system: the organisation and business models, the proce-
dures, the culture and the regulations that all affect access and may result in a
less than optimal participation of stakeholders and use of standards by all stake-
holders.

The most obvious factors that are linked to the characteristics of the stake-
holders themselves - but not to be seen in isolation from the characteristics of
the system at large - relate to limited awareness of the importance of standards
and other standard documents; to technical knowledge and knowledge of the
system and to resources in terms of staff, time and money

This study has been initiated by the European Commission in order to find out
whether there is indeed a gap between declared principles of openness and
transparency by the European Standards Organisations CEN, CENELEC and ETSI
and the opinions expressed by some stakeholders that the standardisation sys-
tem does not allow them to be sufficiently involved and their position to be suffi-
ciently taken into account. The study discusses perceptions of the various types
of stakeholders with regard to actual conditions of access by considering as much
factual information as possible. Based on the acceptation or rejection of such
perceptions, ways and means to improve the conditions of access to standardisa-
tion are suggested.

The European Standards Organisations (ESOs), CEN, CENELEC and ETSI, play a
central role in this study. In addition, other relevant parties that are closely re-
lated to these European organisations are also considered, i.e. National Stan-
dards Bodies (NSBs, members of CEN and CENELEC), National Standards Organi-
sations (NSOs cooperating with ETSI) and International Standards Organisations
operating at a global scale, i.e. ISO, IEC, ITU

! As used by many recognized standards bodies such as the American National Standards Institute
(ANSI). See: Lawrence Rosen, presentation Defining “"Open Standards” at the conference Stan-
dardisation, Unifier or Divider?, 5-7 December 2005, Vancouver, see:
http://www.thebolingroup.com/unifier_divider/presentations.html

2 The Vienna and the Dresden Agreements determine the cooperation between respectively CEN
and ISO and between CENELEC and IEC (originally established in 1991 and 1996 respectively).
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Structure of the report

Part I — Introduction and main findings

Chapter 2 provides an overview of European standardisation to serve as a frame-
work. To illustrate that the European system is not a homogeneous structure in
which only large, well known institutions such as DIN and BSI operate, a report
on the overall situation with regard to standardisation in Estonia and a brief re-
port on recent changes in the organisational structure in the Czech Republic to-
wards a more directly state controlled standardisation system have been in-
cluded in Annex 1 and Annex 2.

Chapter 3 presents the main findings, conclusions and recommendations.

Part Il — More detailed information

Chapter 4 presents some information of the actual participation of stakeholders
in the system at European level. In Chapter 5 an overview is provided of the
views expressed by European players on issues of access and participation.
These observations are based on the interviews held at European level (Step 1
and Step 2 in the research plan that is pictured in Figure 1.1). Chapter 6 pre-
sents the results from the Internet survey among NSBs and NSOs in Europe (in
section 6.2). In addition more factual information obtained through an additional
10 points questionnaire is summarised in section 6.3. The information obtained
from stakeholders in 12 selected countries in Step 5 is discussed in Chapter 7.
Next to the annexes 1 and 2 already introduced above, Annex 3 presents an an-
notated bibliography.

Throughout the report references have been inserted to the 13 recommendations
presented in Chapter 3, such as [cf. Recommendation 10]. These references do
not imply that that recommendation is directly and only based on the information
provided in that paragraph. The paragraph concerned has however been taken
into consideration together with other information respondents when the recom-
mendation was formulated.
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European standardisation: an overview

Introduction

Standards have existed since the beginning of recorded history. Some describe
the calendar as one of the earliest examples of standardisation. The Chairman of
the Malta Standards Authority MSA refers to the architecture of the huge mega-
lithic temples (the oldest free standing stone structures of the world, claimed to
be 1,000 years older than the pyramids in Egypt and Stonehenge in UK), to sug-
gest that the Maltese are even earlier pioneers in the use of standards than the
Egyptians®.

Some standards were created by royal decree. For example, King Henry I of Eng-
land standardized measurement in 1120 AD by instituting the ell, which was
equivalent to the length of his arm®. The history of BSI British Standards, a divi-
sion of BSI Group that is formally designated as the National Standards Body
(NSB) for the UK goes back to 1901, when the first meeting of the Engineering
Standards Committee took place initiated by Sir John Wolfe-Barry - the man who
designed London’s Tower Bridge - to consider standardizing iron and steel sec-
tions®.

In the early years of the previous century, private industry led standardisation in
Europe resulted in the establishment of many National Standards Organisations
that took the form of privately formed associations or foundations. Since the
1920s officially recognized National Standards Bodies (NSBs) have developed in
Europe®. Each Member State of the EU and EFTA - with the exception of Liech-
tenstein - has such an organisation, to mention a few: BSI in UK, DIN in Ger-
many, SN in Norway and BDS in Bulgaria®. In addition European Standards Or-
ganisations (ESOs) have developed.

Standardisation is the activity of establishing and recording a limited set of solu-
tions to actual or potential matching problems, directed at benefits for the party
or parties involved, balancing their needs and intending and expecting that these
solutions will be repeatedly or continuously used, during a certain period, by a
substantial number of the parties for whom they are meant®.

In order to attain the status of a standard, a series of internationally acknowl-
edged basic principles have to be observed which ensures that the contents of
standards are generally accepted and are fit for the purpose of daily practice.

Francis E. Farrugia, Malta Standards Authority Chairman, The Malta Financial and Business
Times, 5 September 2001.

History of standards at http://www.ansi.org
See: http://www.bsigroup.com

Some of these organisations are older. The Austrian Electrotechnical Association (OVE) was for
example founded in 1883, when electrical engineering was a new but fast developing technology.
OVE focussed on supporting the development of electrical engineering in combination with safe
applications.

See for a full list Table 2.1

Vries, Henk de (1997) 'Standardization - What's in a name?' Terminology - International Journal
of Theoretical and Applied Issues in Specialized Communication, 4, 1, 55-83 (rectification in 4,
2). See also: Standards for the Nation, Henk de Vries, Doctoral Thesis, 1999, (also published as
Standardization: A Business Approach to the Role of National Standardization Organisations).

23



-

)

w

- 096 -

These principles are:

- Collective achievement on a neutral basis. All parties concerned are invited to
and should be represented in standardisation work at all levels.

- Consensus. Consensus implies general agreement characterised by the ab-
sence of sustained opposition to substantial issues of the document, consid-
eration of all points of view voiced by all important parties and to reconcilia-
tion of any conflicting arguments. European and international standards shall
be passed by a qualified majority (See also section 6.3.3).

- Publicity. Prior to publication, a normative document has to be submitted as
a draft standard for public enquiry. Justified objections have to be considered
by the technical standards committee responsible.

- Coherence. The preparation of every single standard entails the attention to
coherence and uniformity both at national, regional and international level®.
For European standardisation this implies that conflicting national standards
have to be withdrawn. Thus, uniformity of the body of standards and continu-
ity are safeguarded to the benefit of the user.

The Council Resolution of 28th October 19992 on the role of standardisation in
Europe confirms that standardisation is a voluntary, consensus driven activity
and that standards should have a high degree of acceptability as a result of the
full involvement of all relevant interested parties. This resolution also calls for a
co-operation between the Community and the European Standards Bodies, based
on a partnership, characterised by common objectives. [cf. Recommendation 2]

In the Directive 98/48/EC of the European Parliament and the Council amending
Directive 98/34/EC further improvements are laid down to the European stan-
dardisation system in terms of openness, transparency, impartiality, and partici-
pation of all stakeholders®. In addition the standard-setting process needs to be
in line with European competition provisions*

In the Communication ‘Towards an increased contribution from standardisation
to innovation in Europe’ (COM/2008/0133 final, Brussels, 11.3.2008) the impor-
tance of the issue of access is again underlined.

This is a trade-facilitating objective. International standards contribute maximally to trade facili-
tation when they are part of a single and coherent set of standards. If international standards
are used in relation to technical regulations as promoted by the WTO TBT Agreement, interna-
tional standards bodies need to have a clearly defined constituency. The relevant WTO principles
taken as a whole ensure that international standards bodies are open to participation by national
standards bodies and produce international standards that do not conflict with each other (See:
Commission Staff Working Paper, European Policy Principles on International Standardisation,
SEC(2001) 1296).

Council Resolution of 28 October 1999, OJ No C 141/1 of 19 May 2000.

Directive 98/34, a basic document defining the position of standardisation within the European
Union, confirms that the European standardisation system must be organised by and for the par-
ties concerned, on a basis of coherence, transparency, openness, consensus, independence of
special interests, efficiency and decision-making based on national representation (Directive
98/34/EC of the European Parliament and the Council of 22 June 1998 laying down a procedure
for the provision of information in the field of technical standards and regulations, published in
the Official Journal of the European Communities, 21.7.98).

See also the more recent communication COM (2008) 133 final, On the contribution from Stan-
dardisation to innovation in Europe, Brussels, 11.3.2008.
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One of the nine key elements identified by the Commission for focussing EU
standardisation policy on innovation is (item 5): to facilitate the access to stan-
dardisation of all interested stakeholders, in particular SMEs?, but also us-
ers/consumers and researchers. This will facilitate the uptake of innovation by
the market.

Text box 2.1 Diversity in Europe

This chapter provides an overview of European standardisation to serve as a

framework for studying access to standardisation. The structure of the European

Standardisation system is described in which the three European Standard Or-

ganisations play an important role.

— CENELEC, the European Committee for Electrotechnical Standardization;

— ETSI, the European Telecommunications Standards Institute;

— CEN, the European Committee for Standardization, responsible for standardi-
sation in most other domains.

Although ETSI is also officially recognized by the European Commission as a
European Standards Organization, it is not a membership organisation based on
national membership. ETSI is a not-for-profit organization with almost 700 ETSI
member organizations drawn from 60 countries world-wide. However in the
elaboration, approval and implementation of European Standards, ETSI is as-
sisted by 38 National Standards Organisations (NSOs) in 36 European countries.

All in all, the National Standards Organisations are an important part of the

European Standardisation system. However as will be demonstrated in the re-

maining chapters of this report, the National Standard Organisations in the vari-

ous Member States differ quite a lot with regard to history, scope of activities,

business model, links to the national government etc.

To illustrate that the European system is not a homogeneous structure in which

only well known large organisations such as DIN in Germany and BSI in United

Kingdom operate, two other cases have been described in an annex:

— Annex 1: The overall situation with regard to standardisation in Estonia;

— Annex 2: The recent changes in the organisational structure in the Czech Re-
public towards a more directly state controlled standardisation system.

[cf. Recommendation 1]

1 On 25 June 2008, the European Commission unveiled the Small Business Act for Europe (SBA).
The SBA is based on ten guiding principles and proposes policy actions to be undertaken by both
the Commission and Member States. The idea is to put a comprehensive policy framework in
place for the EU and the Member States to improve the business environment for SMEs a.o. by
reducing bureaucratic hurdles and obstacles in order to unlock their potential of long term sus-
tainable growth and of more job creation. In the press release the Commission notes that the
SBA includes measures to make it easier for SMEs to participate in the standard-setting process.
Source: Enterprise & Industry - e-news of the European Commission - 25/06/2008.
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The role of standards in the economy

The exchange of goods and services, especially across national and regional bor-
ders, needs uniform international regulations in order to achieve compatibility
and interoperability in the widest sense. International standards facilitate col-
laboration on a worldwide scale in the economic, scientific and technical field.?
Standards allow for one thing to match another (interoperability), but not only in
a technical sense. Standards can be used as a market-regulating tool for the re-
moval of barriers to trade or for the alleviation or relief from routine tasks.

Standards further rationalise the economy by for example reducing the number
of items of different sizes to be produced and to be stocked; facilitate quality as-
surance; unify test methods and procedures, such as in the field of environment,
and facilitate in general the communication between the economic sector, tech-
nology, science, administration and public services. All in all standards have a
clear positive impact on economic growth?.

A CEN study of 2002 by two economists® explained why standards are important
and the effect standards have on enterprises, markets and the economy at large.
The authors look at standards, in a broad historical perspective, as a 'public
good' and also as an instrument of marketing policy in the life cycle of products.
The authors conclude that standards are beneficial to the overall structure of in-
dustrialised economies and explain how diverse stakeholders implicitly rely on
standards. To summarise some of the findings:

— Standards are vital in assuring that expectations are met. They contribute to
the trust needed for any economy to operate.

— Already, since the days of Adam Smith in the eighteenth century, economic
development is based on an ever-increasing specialisation and division of la-
bour®*. This implies that production is broken down into a series of linked ac-
tivities, into what is nowadays called a value chain. Obviously standards do a
lot to make this possible.

— The competitive advantage of firms is based on a complex of different factors,
amongst which is reputation. Certain standards such as EN ISO 9001 on qual-
ity assurance® help in building a strong reputation.

— At the beginning of a product life cycle, enterprises may obtain patents to
protect their investments in innovation. This allows setting relatively high
prices; the rent that follows is an incentive for innovation and may therefore
also be beneficial for society at large.

-

Input for the sections 2.2 to 2.5 has a.o. been derived from a.o.: www.on-norm.at, www.cen.eu,
www.cenelec.eu, www.etsi.eu, http://ec.europa.eu/enterprise/standards_policy; www.nen.nl,
www.normapme.com, http://ec.europa.eu/enterprise/entrepreneurship/craft/craft-
priorities/craft-standardisation.htm, and the literature listed in Annex II.

N

Research carried out in 2005 by DTI in the UK presented clear evidence that standardisation
contributes to economic growth. The effects of UK standards on GDP and labour productivity
were analysed. About 13 percent of the improvements in productivity and about 10 percent of
GDP growth since World War II was attributed to standards.

See: http://www.iram.com.ar/Eventos/Seminario70/presentaciones/MikeLow.pdf.

w

Paul Temple and Geoffrey Williams, The Benefits of Standards, A CEN Management Centre Publi-
cation, CEN, 2002.

4 Adam Smith, An Enquiry into the Nature and Causes of the Wealth of Nations, 1776.

5 This International Standard (EN ISO refers to a norm that has been established in cooperation
between CEN and ISO) describes fundamentals of quality management systems, which form the
subject of the EN ISO 9000 family.

26



2.3

- 099 -

— However users gain from the transition over time of this protected situation to
a situation of more open competition on the basis of 'standardised' products
as it brings down prices. An econometric study showed that technical stan-
dards do not (always, only) create technical barriers to trade, but rather in-
crease imports and hence competition within an industry?.

— Standardisation makes it easier and cheaper to outsource production. This
may not only be relevant in a situation of direct foreign investments from de-
veloped economies to lower wage economies (as referred to by Temple and
Williams), but also for outsourcing from large enterprises to SMEs.

— A concept in economics is 'asymmetric information'. Here standardisation may
help by (i) raising overall quality; (ii) reducing information search costs
(knowing that a product conforms to a standard might be sufficient to assess
the quality of the product) and (iii) reducing the need to find out exact techni-
cal specifications of a product. An official standard may indicate that safety
and performance criteria are met.

A study by economists from the Fraunhofer Institute for Systems and Innovation
Research assessing the contribution of standards to total factor productivity of
the German business sector over the period 1960-1996% found that an increased
stock of capital goods is the single largest factor explaining economic growth,
but that the availability of a stock of relevant standards was the second largest
factor (and nearly ten times more important than the fruits of innovation?).

In addition standards play other important roles such as ensuring the safety at
the work place and during recreational activities and bringing about unified test
methods and procedures, such as in the field of environment.

The role of standards in European policy making

The origin of standards as ‘by and for private business’ does not imply that stan-
dards have no role to play in public policy and are not instrumental in bringing
about public goals. As already mentioned in the Introduction, especially since the
acceptance of the so called New Approach? by the European Union in 1985, the
role of harmonised European standards in legislation and policy has become
paramount.

[cf. Recommendation 2]

The New Approach to technical harmonisation and standardisation is based on
the following principles®:

! peter Swann (2000), The Economics of Standardisation, Final report for Standards and Technical
Regulations Directorate, Department of Trade and Industry, DTI (available as PDF file at the
website of DTI: http://www.dti.gov.uk/files/file11312.pdf).

2 DIN (German Institute for Standardisation), The benefits of standardisation, Summary of results.
Final report and practical examples; Part A: Benefits for businesses and Part B: Benefits for the
economy as a whole; Berlin Beuth Verlag GmbH, 2000 (Available from: http://www.beuth.de).

3 In addition there is of course a link between innovation and standardisation, see for example:
European Commission, Communication from the Commission, Towards an increased contribution
from standardisation to innovation in Europe, Com(2008) 133 final, Brussels, 11.3.2008.

4 European Commission, White Paper on the completion of the internal market, 14 June 1985. The
New Approach was defined in a Council Resolution of May 1985, for the New Approach and Euro-
pean standardisation, see: http://www.newapproach.org/

5 Source: Guide to the implementation of directives based on the New Approach and the Global
Approach, Luxembourg: Office for Official Publications of the European Communities, 2000.
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— Legislative harmonisation is limited to essential requirements that products
placed on the Community market must meet, if they are to benefit from free
movement within the Community (safety requirements of general interest).

— The technical specifications of products meeting the essential requirements
set out in the directives are laid down in harmonised standards that are drawn
up by standards bodies.

— Application of harmonised or other standards remains voluntary, and the
manufacturer may always apply other technical specifications to meet the re-
quirements.

— Products manufactured in compliance with harmonised standards benefit from
a presumption of conformity! with the corresponding essential requirements.

Starting with Single Market regulations, the new regulatory technique and strat-
egy of the New Approach is now believed to be beneficial for many other areas of
public policy making as well. By contributing to the emergence of harmonized
regulation across Europe the European standardisation system has contributed a
lot to removing technical barriers to trade and hence allowed free movement of
goods between EU and EFTA Member States.

The European players

Some standards are developed by industry such as the Universal Serial Bus
(USB) that allows us to connect many different type of peripherals (keyboard,
printer or camera) to our computers using one type of socket. The design of USB
was standardized in the mid nineties by an industry standards body incorporating
leading companies from the computer industry.

When the term European standardisation system is used, reference is made to
the standards bodies that are officially recognised by the European Commission
and that have links to international standards bodies at global level and to Na-
tional Standards Bodies (NSBs) in the Member States.

The three recognised European Standards Organisations (ESQOs) are:

— CEN: the European Committee for Standardization, a non-profit technical or-
ganisation founded in 19612 by the NSBs in the EU and EFTA countries.

— CENELEC: the European Committee for Electrotechnical Standardization, cre-
ated in 1973% Also CENELEC is a non-profit technical organisation composed
of National Standards Organisations: the National Electrotechnical Committees
of 30 European countries.

Presumption of conformity is a legal concept surrounding Harmonized Standards that denotes the
relationship between the legislative and standardisation processes. The European Commission
(the lawmaking body) and the European Standards Bodies collaborate to produce Harmonized
Standards. The contract (or mandate) stipulates that the standards body will produce a standard
that will provide a technical solution, or a technical interpretation, of for example an essential
health and safety requirement. When the conditions of the Commission's mandate are met, the
Commission publishes the notice of its completion in the Official Journal of the European Com-
munities. Once the notice is published, the standard takes on the presumption of conformity
mantle. A manufacturer, therefore, using a Harmonized Standard in the design and/or production
of the product, is presumed to be in conformity with the essential requirements of the law (based
on A Guide to EU Standards and Conformity Assessment, http://ts.nist.gov).

2 CEN was created as de facto association in 1961 and was later converted in a de jure association
in 1975.

3 a merger of two previous European organisations: CENELCOM and CENEL
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— ETSI: the European Telecommunications Standards Institute (ETSI), which
was created in January 1988. It has a different structure. ETSI is also officially
recognized by the European Commission as a European Standards Organisa-
tion, but it is not composed of National Standards Bodies. ETSI is a non-profit
organisation with about 700 member organisations from 60 countries world-
wide. Many individual companies are direct ETSI members.

ETSI works in the ICT domain, including telephone, radio-TV and internet tech-

nologies. CENELEC is active in developing standards for electrical and electronic

goods and services. Simply put, CEN covers all the remaining areas of standardi-
sation.

All players in the thirty countries concerned are listed in Table 2.1 organised by
the three different domains. The National Standards Bodies are the members of
CEN and CENELEC. ETSI is an organisation with almost 700 members from 60
countries world-wide. However, in the elaboration, approval and implementation
of European standards (ENs) ETSI is assisted by 38 National Standards Organisa-
tions (NSOs) in 36 European countries, only half of the ETSI NSOs are also ETSI
members, but all NSOs perform the public approval stages for ENs, transpose the
adopted ENs into national standards and handle the standstill and notification
procedures for their countries.

To get an idea of the annual production of standard documents by the ESOs, see
Text box 2.2 below.

The development of international standards is the responsibility of the Interna-
tional Organization for Standardization ISO (www.iso.org), the International
Electrotechnical Commission IEC (www.iec.ch) and the International Telecommu-
nication Union ITU (www.itu.int). The International Organization for Standardiza-
tion ISO (founded in 1947) is an independent association of the National Stan-
dards Bodies from 130 countries altogether. There are agreements between the
European organisations and the global organisations to aim at an efficient coop-
eration and the development of a consistent set of standards.
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Table 2.1 National Standards Bodies (members of CEN and CENELEC) and National
Standards Organisations cooperating with ETSI.
Country CEN members CENELEC members ETSI NSO
(no. of
NSBs/NSOs)
1 Austria (2) Osterreichisches Osterreichischer Verband OVE (acting) & ON
Normungsinstitut (ON) flur Elektrotechnik
2 Belgium (2) Bureau de Normalisa- Comité Electrotechnique Bureau de Normalisa-
tion/Bureau voor Nor- Belge / Belgisch Elektro- tion/Bureau voor Nor-
malisatie (NBN) technisch Comité malisatie (NBN)
3 Bulgaria (2) Bulgarian Institute for Standardisation (BDS) Communications Regula-
tion Commission
4 Cyprus (1) Cyprus Organization for Standardisation (CYS)
5 Czech Rep. (1) Czech Office for Standards, Metrology and Testing - UNMZ, also known by its Eng-
lish acronym COSMT ( since 1-1-2009, before Czech Standards Institute -CNI)
6 Denmark (2) Danish Standards (DS) National IT - and Telecom
Agency
7 Estonia (2) Estonian Centre for Standardisation (EVS) Estonian Technical Sur-
veillance Authority (TJA)
8 Finland (3) Suomen Standardisoimis- | SESKO Standardization in Finnish Communications
liitto r.y. (SFS) Finland Regulatory Authority
9 France (2) Association Frangaise de Union Technique de Association Frangaise de
Normalisation I'Electricité Normalisation (AFNOR)
(AFNOR)
10 | Germany (2) Deutsches Institut DKE Deutsche Kommission Elektrotechnik Elektronik
fur Normung e.V. (DIN) Informationstechnik im DIN und VDE
11 | Greece (1) Hellenic Organization for Standardization (ELOT)
12 Hungary(1) Hungarian Standards Institution (MSZT)
13 | Iceland (1) Icelandic Standards (IST)
14 | Ireland (2) National Standards Au- Electro-Technical Council National Standards Au-
thority of Ireland (NSAI) of Ireland Limited thority of Ireland (NSAI)
15 | Italy (3) Ente Nazionale Italiano Comitato Elettrotecnico CEI/CONCIT
di Unificazione (UNI) Italiano CONCIT/ISCTI
16 | Latvia (1) Latvian Standards Ltd (LVS)
17 Lithuania (1) Lithuanian Standards Board (LST)
18 Luxembourg Organisme Luxembourgeois de Normalisation (ILNAS)
(€5)
19 Malta (1) Malta Standards Authority (MSA)
20 Netherlands Nederlands Normalisatie- NEN/ NetherlandsElektrotechnisch Comité
(2) instituut (NEN)
21 Norway (3) Standard Norge (SN) Norsk Elektroteknisk Norwegian Post & and
Komite Telecommunication Au-
thority
22 | Poland (1) Polish Committee for Standardization (PKN)
23 | Portugal (1) Instituto Portugués da Qualidade (IPQ)
24 | Romania (1) Romanian Standards Association (ASRO)
25 | Slovak Rep. (2) Slovak Standards Insti- Slovak Electrotechnical Slovak Standards Insti-
tute (SUTN) Committee /Slovak Stan- tute (SUTN)
dards Institute
26 | Slovenia (1) Slovenian Institute for Standardization (SIST)
27 | Spain (1) Asociacion Espafiola de Normalizacién y Certificaciéon (AENOR)
28 | Sweden (3) Swedish Standards Insti- SEK Svensk Elstandard ITS - Information Tech-
tute (SIS) nology Standardization
29 | Switzerland (3) Schweizerische Normen- Electrosuisse Association Suisse des
Vereinigung (SNV) Télécommunications
(ASUT)
30 | UK (2) British Standards Institu- British Electrotechnical British Standards Institu-
tion (BSI) Committee / BSI tion (BSI)
Total (51)

30




- 103 -

Text box 2.2 Annual production of standards documents by ESOs

CEN

In 2007 CEN produced 1,124 documents: European Standards (ENs), Technical Specifica-
tions (TSs), Technical Reports (TRs) and CEN Workshop Agreements (CWAs). This brings
the total number of available published documents to 11,268 (end 2007).

Details of production 2006 en 2007:

Type of document 2006 2007
EN 1,287 1,006
CEN/TS 101 55
CEN/TR 53 31
CWA 31 32
Total 1,472 1,124

These documents are produced by different types of technical bodies: active CEN technical
committees 282; sub-committees 85, active CEN Workshops 38 and Working Groups 1,418

Source: Standards for a better world, CEN Annual report 2007, available at:
http://www.cen.eu/cenorm/aboutus/information/annual+report/annual+report.asp

CENELEC

Total deliverables published during the year: 2006 2007
Standards (ENs + HDs) 402 380
Interpretation sheets (EN) 0 9
CLC/TR 5 21
CLC/TS 8 3
CWA 0 0
CECC Specifications 0 0
CENELEC Guides 3 2
CEN/CENELEC Guides 1 0
Total 419 415

Source: CENELEC Annual Report 2007, available at:
http://www.cenelec.eu/Cenelec/CENELEC+in+action/News+Centre/Annual+report/Default.
htm

ETSI

The number of standards and reports published by ETSI in 2007 increased by about 18%
over 2006 and amounted to 1,938 documents. By the end of 2007, ETSI had published a
total of almost 20,000 standards, specifications, reports and guides since the Institute was
established in 1988.

Annual production 2006 2007
European Standard (telecommunications series) (EN) 60 68
Technical Specification (TS) 1383 1,658
Technical Report (TR) 114 147
ETSI Standard (ES) 65 49
ETSI Guide (EG) 14 11
Special Report (SR) 5 5
Total 1,641 1,938

Source: Annual Report ETSI 2007, available at:
http://www.etsi.org/website/newsandevents/annualreport.aspx
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2.5 The European standardisation process

The European standardisation is a coherent system based on the principle of na-
tional delegation. CEN and CENELEC are membership organisations with National
Standards Bodies as their members. ETSI is not based on national membership,
but is also officially recognized by the European Commission as a European
Standards Organization and is - in developing European standards - assisted by
National Standards Organizations (NSOs)*.

For the elaboration of a European standard, a European technical committee in
CEN or CENELEC is set up under the responsibility of one of its members. The
members of CEN and CENELEC are the respective National Standards Bodies. Na-
tional so-called 'mirror committees' are established by National Standards Bodies
where all interested national parties (enterprises, consumers, public authorities,
NGOs) can participate. They develop a national position for the drafting and vot-
ing of a European standard which is then presented at the European technical
committee.

ETSI (telecommunication) is based on direct participation of industry and other
stakeholders at international level but also foresees national votes on European
standards (ENs).

Each year, about 1,500 European standards are adopted through this system by
the three European Standards Organisations (see Text box 2.2 Annual production
of standards documents by ESOs).

The initiative for or the request to start developing a new standard could in the-
ory come from anywhere. Once a request has been formally made, it finds its
way through the different procedures of the standardisation system?. When the
request comes to the responsible technical committee (TC) within the relevant
recognised standards body, this TC decides whether a standard should and could
be developed. The flow chart taken from this leaflet illustrates the procedure that
follows (See Figure 2.1).

Mandates?®

As mentioned above, the initiative for or the request to start developing a new
standard could in theory come from anywhere. When the European Commission
requests the European Standards Organisations (ESOs) to develop and adopt
European standards in support of European policies and legislation the Commis-
sion uses standardisation mandates. Draft mandates are drawn up by the Com-
mission services through a process of consultation with a wide group of stake-
holders. Before being formally addressed to the ESOs, they are submitted for
opinion to the Standing Committee of the 98/34/EC Directive. New standardisa-
tion mandates are approved by the TBT Working Group, in which also Iceland,
Liechtenstein and Norway participate (EEA).

In the elaboration, approval and implementation of European standards, ETSI is assisted by 38
National Standards Organizations (NSOs) in 36 European countries that are a.o. responsible for
the standstill agreement, the national public enquiries and establishing the national position for
the vote).

2 See for example the flyer developed by DG Enterprise and Industry at:
http://ec.europa.eu/enterprise/standards_policy/european/flyer/index.htm

3 Source: http://ec.europa.eu/enterprise/standards policy/mandates
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Figure 2.1 Flow chart: Development of European standards
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Source: European standardisation flyer - Questions and answers, DG Enterprise and Industry

The ESOs, which are independent organisations, have the right to refuse a man-
date if they do not think that standards can be produced in the area being cov-
ered. In practice this refusal happens rarely due to the informal consultation
mentioned above. [cf. Recommendation 2]

Three types of mandates could be considered:

— study mandates to check the feasibility of standardisation;

- mandates requesting the elaboration of a standardisation programme;
- mandates for the development and adoption of European standards.

Even European standards developed under a mandate and for European legisla-
tion, remain voluntary in their use.

National Standards Bodies are obliged to implement European standards (ENs
that follow the entire procedure as sketched above including the validation
through public consultation and voting procedures) as national standards without
any modification and to withdraw any conflicting national standards. As a conse-

33



2.6

1

)

w

- 106 -

quence national standards that result from this procedure are identical across
Member States of the European Union and EFTA. However one should note that
the term harmonised standards is restricted to one specific set of standards:
Harmonised standards are European standards established on request of the
European Commission, but only those that provide a presumption of conformity
to European directives based on the so-called "New Approach” principles as de-
scribed in Section 2.3.

Access to the standardisation process

The participation of SMEs and societal stakeholders can be hampered by a lack of
resources and technical expertise. This can, in turn, affect the consensus-
reaching process and therefore cause delays in standards development. The
Commission is therefore providing financial support to European organisations
and associations representing SMEs and societal stakeholder interests. This en-
ables them (as associate members in the European Standards Organisations) to
participate more effectively in the standardisation process at the European level
and to co-ordinate the involvement of all national experts in the standardisation
development process.? These stakeholders are amongst others:
— NORMAPME (European Office of Crafts, Trades and SMEs for Standardisation);
— ANEC (the European Association for the Co-ordination of Consumer Represen-
tation);
— ETUI (European Trade Union Institute);
— ECOS (the European Environmental Citizens Organisation for Standardisation).
[cf. Recommendation 4]
Also EFTA provides financial support to assist European stakeholders organisa-
tions to take part in European standardisation work?, beneficiaries are a.o. ANEC,
EOTA (the European Organisation for Technical Approvals; related to the con-
struction industry) and ECOS.

However there are some provisions for exceptions. The scope of the EN might for example not
fully cover the scope of existing national standards that have to be withdrawn. There may be
good reasons why remaining aspects dealt with by the national standards are still needed by the
market. However it is important that the basic rule should be adhered to: avoid the creation (or
recognition) of barriers to trade. National standard bodies have to be aware that additional na-
tional requirements may adversely affect trade within the European market. For all national ac-
tivities, the notification procedure 98/34 should be followed strictly (See: Guidance - CEN policy
on implementation of European Standards not one-to-one related to National Standards, docu-
ment 2005 available at website CEN: www.cen.eu

In addition the Commission funds standards bodies for the translation of standards into Commu-
nity languages other than the working languages of the European Standards Organisations.

EFTA Study on Certification and Marks in Europe, executive summary of the final report, Con-
sumer Research Associates Ltd, UK, December 2007.
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Conclusions and recommendations

Introduction

Conclusions of the European Council

The Council of the European Union adopted 29 conclusions on standardisation
and innovation at the Council meeting in Brussels on 25 September 2008'. Many
of these conclusions cover more general topics in the field of access to stan-
dardisation, e.g. Council Conclusion 7 asking standards organisations to further
facilitate participation of all interested parties or Council Conclusion 9 asking a.o.
business associations to strengthen their support of SMES to promote their inter-
est in standardisation work. [cf. Recommendation 8]

There are also more specific conclusions that more or less coincide with conclu-
sions reached in this study such as Council Conclusions 12 and 13 regarding the
importance of having standards available in the national languages of the Mem-
ber States concerned; Council Conclusion 19 regarding the attention for the
costs of standards as a possible barrier to their use? and Council Conclusion 27
encouraging Member States to improve the position of standardisation in educa-
tion and academic curricula. [cf. Recommendation 6]

There are other Council Conclusions, such as number 14 asking for a validated,
freely available summary of each standard that we would like to support as it
would indeed facilitate access for many stakeholders. However as also noted by
the Council in conclusion 19 concerning a possible reduction in the costs associ-
ated with access to standards, it has to be carefully considered what the effect
would be on the financial viability of the standardisation system. Free summaries
might help guiding users to the standards that are indeed relevant for them and
hence increase turnover of standards organisations. However some users may
also decide only to use the free summaries with a negative effect on the turnover
of standards organisations.

The share of sales of standards in the overall budgets of standards organisations
varies quite a lot, however it may be a significant component. DIN in Germany
for example recovers more than 50% of its operating costs from the sales of
standards. For all NSOs the percentage range from 0 to 99%, generally it is be-
tween 30 to 50%.

Information from this study supporting these conclusions

The information collected in the framework of this study show many characteris-
tics of the standardisation system that support these Council Conclusions. In
Section 3.2 the main findings of the study will first be summarised before
recommendations are formulated in Section 3.3.

Available as PDF at:
http://ec.europa.eu/enterprise/standards policy/standardisation innovation/doc/councilconclusio
ns 20080925 en.pdf

The council encouraged standardisation bodies to review their business model in order to im-
prove access to standardisation a.o. by reducing the cost associated with access to standards,
but while ensuring their financial viability.
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3.2 Main findings

This section presents an overview of the main findings of the study that are dis-
cussed in more detail in the Chapters 4, 5, 6 and 7.

In formulating the questions that have been used to collect views and informa-

tion from standardisers and stakeholders, both at European and national level,

the research team in cooperation with the Steering Group of the study took the

questions as specified in the tender dossier as guidance. These questions were

categorised by: questions on access to the standardisation process (QP) and

questions referring to access to standards documents (QD). The questions were

used to draft a series of questionnaires and checklists for interviews. The de-

tailed information resulting from these activities are reported in Part II of this

report:

— checklist for face-to-face interviews with European standardisers and Euro-
pean stakeholders (Chapter 5);

— Internet survey among National Standards Organisations in 30 countries (Sec-
tion 6.2);

— additional 10 points questionnaire’ addressed to 51 standards organisations in
30 countries (Section 6.3);

— checklist for face-to-face interviews with stakeholders in 12 selected countries
(Section 7.2);

— Internet survey among stakeholders in the 12 selected countries (Section
7.3).

Although not all questions could directly be answered by the information as pre-
sented by the different types of respondents, the following section uses the origi-
nal questions from the tender dossier as structure:

- QP1 - QP17 on the standardisation process;

- QD1 - QD7 on standards and other standards documents.

3.2.1Access to the standardisation process

QP1 What are the possibilities offered to interested parties to be informed
about the activities of the standards bodies?

The situation as described in detail in Annex 1 for Estonia, describes rather well

the situation as found in most countries: a regular newsletter and much informa-

tion available for free on the website. Issues covered are harmonised standards,

WTO notifications, national standards, translations of standards, European and

national draft standards ‘open for comments’, etc. Most NSOs (70 to 100%) state

to use such means to inform stakeholders as shown in Table 6.9:

— Direct dissemination (printed newsletters, journals and/or email bulletins);

— Available on website (passive);

— Published in magazines of third parties (i.e. trade, sector or professional jour-
nals);

— Regular contacts with external parties, e.g. sector and professional organisa-
tions, consumer or environmental interest organisations;

— Regular seminars, workshops, conferences etc.

These activities are not always judged to be sufficient by the stakeholders. Sec-
tion 7.2 describes for example that also PKN in Poland has several publications
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(such as PKN News) but stakeholders still report that adequate information is
lacking.

However, Table 7.5 shows that 75% of the stakeholders feel to be (very much)
aware of what standardisation is and also 75% are of the opinion that standardi-
sation is (very much) important for their own organisation (Table 7.8). About
40% of the responding stakeholders feel the information policy of the NSOs is
more active, whereas some 28% judge it to be more passive (Figure 7.1).
However it should be realised that respondents are to a large extent incum-
bents!.

A general feeling among stakeholders is that their specific focus (i.e. sector of
activity or aspect such as safety or environmental impact) is lacking. In our
analysis it is rather difficult for an NSO to offer this itself. We feel that this could
be better developed in close cooperation with representatives of these target
groups as they cannot only filter the large amount of information available within
the standardisation system but they also speak ‘the language’ of the target
group. [cf. Recommendation 8]

QP2 Is access to the standardisation process significantly different from one
Member State to another? What are the main differences, and do they fol-
low an identifiable classification (relating, for example, to the size of the
standards bodies, the local industrial fabric, the infrastructures of the
standards bodies, etc.)?

The general principles of standardisation are widely and strongly adhered to by
all NSOs: an open and democratic system based on consensus and that balances
the various interests to the extent possible. All NSOs - see for example the re-
sults of the 10 points questionnaire presented in Section 6.3 - report to actively
work on a balanced representation of stakeholders with technical committees and
other bodies. So the basic principles are really very much the same. However,
the devil is in the detail. Nearly all practical details are quite different from one
country to the other, such as membership structure of standards organisations,
membership fees, reduction and exemption schemes for different types of stake-
holders, specific support to selected types of stakeholders and prices and reduc-
tion on prices for obtaining standards.

Table 6.6 indicates for example that with 14 of the 47 NSOs that have answered
the survey (30%) stakeholders need to be a member of the NSO in order to par-
ticipate in standardisation, whereas with 17 NSOs (36%) a payment is required
to participate in TCs. But there is no general pattern in the way these fees are
structured, it differs from NSO to NSO as described in detail in Section 6.3.3.
However the most important factor determining the fee to be paid is ‘type of
stakeholder’ as shown in Table 6.7. This variation goes hand in hand with differ-
ences in access and actual participation of stakeholders as shown in the detailed
Table 6.20.

One of the consequences of the huge variation between different NSOs - not
only in fee structure and discounts, but also with regard to the entire organisa-
tional structure and business model - is that it becomes more difficult to have a
harmonised European policy to foster access to standardisation.

! Due to the process of inviting parties to particpate in the surveys as well as to the bias that will
be associated by non-response (see Section 7.3.2).
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[cf. Recommendation 1]

QP3 Is standardisation sufficiently attractive, and is the investment required of
interested parties perceived as being commensurate with the anticipated
returns?

The seven most important benefits of participation in standardisation cited by re-

spondents are:

— complying with (European) legislation;

— complying with requirements of customers;

— products and services are up to date;

— to be in a position to communicate clearly and unambiguously with relevant
parties in the market place;

— compatibility of our products with other products is assured;

— environmental interests are covered;

— gives our products and services a better reputation in the market place.

Obviously the score is quite different for different types of stakeholders, e.g.

with trade unions ‘improve health and safety conditions at the work place’ scores

very high on a 5-points scale (4.8) and with environmental organisations ‘envi-

ronmental concerns’ score 5. For large enterprises, two items score above 4.5:

comply with legislation and comply with requirements of clients. For SMEs the

highest score of 4.3 is for ‘comply with requirements of customers’.

The importance ascribed by stakeholders to standardisation for (the objectives

of) their own organisation is (as shown in Table 7.9 on a scale from 1 to 5):

- highest with the group of consultants, laboratories and certifiers (4.4), large
enterprises (4.3), universities (4.1) and SMEs (4.1);

— middle position: employers’ federations and trade associations (3.8) and con-
sumer associations (3.7);

— lowest with trade unions (3.0), environmental organisations (3.1).

The investment required and the anticipated returns in money terms are espe-
cially relevant for stakeholders from the business community as their returns are
indeed of a financial nature, either through efficiency gains or improved access
to markets. However a large scale effect was found that results in cost benefit
ratios being much better for large enterprises than for SMEs (See Section 5.2).
For other (societal) stakeholders there are even no immediate financial returns.
This may be one of the reasons to opt for improving the organisation of stake-
holders in the standardisation process in order to share costs. [cf. Recommenda-
tion 3]

QP4 Do standardisation system models exist that interested parties would find
more attractive, and can these satisfactorily serve the public interests
(i.e. without undermining the principles of transparency and consensus)?

As reported in Section 7.2, respondents in the study praise the higher speed of
alternative models such as private consortia but indeed realise that this is often
at the cost of not being based on a wide consensus, i.e. less democratic legiti-
macy. It should however be noted - as mentioned in the Introduction - that this
report focuses on formal European standardisation and hence the experience of
the respondents selected is mainly with this system rather than with the domain
of private consortia in the ICT business for example.
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QP5 Given that certain participants in the standardisation process can be de-
scribed as contributors (through providing the necessary expertise, par-
ticipating actively in committee work, etc.), while others confine them-
selves to an observer role without actively contributing, is it possible to
identify differences in the conditions of access proposed by the standards
bodies for these two types of participants?

The most important reason for a large majority of stakeholders to participate in
the process is to influence the contents of the standards being developed. Some
are mainly there to avoid that potentially harmful issues will be incorporated,
others focus on making sure that things that are important to them are properly
incorporated (See Table 7.20 for details by type of stakeholder).

The motives ‘to be informed’ and ‘networking’ that are more related with a role
of observer score lower.

Standardisers indeed recognise these two roles from observing the process
within technical committees. However stakeholders do not enter the process as
either a contributor or an observer, hence differences in access do not exist,
other than the motivation of the stakeholder to be involved (willingness to sacri-
fice time and money).

QP6 What are the conditions laid down for participation in the standardisation
process: must participants be members of the standards bodies? Are they
required to pay a financial contribution? How is this contribution calcu-
lated? Does it depend on the type of standards document being prepared,
or on the type of committee (national, European, international, strategic
committee, technical committee, working group, "workshop")?

There are not many conditions laid down, except having to pay a fee (all parties
that have a declared interest can join). Mostly — as shown in Table 6.7 - fees
depend on the ‘type of stakeholder’. Often NGOs receive reductions or even ex-
emptions. Also for business representatives it is rather common that membership
fees vary: ”... fees depend on the size of the company in terms of employees and
turnover” (details described in Section 6.3.3 for many NSOs).

When discussing recommendation 13 below, we argue that fees have also a role
to play in setting priorities for the agenda for standardisation.

[cf. Recommendation 13]

QP7 What are the possibilities offered to interested parties to have a say in the
strategic choices made by the standards bodies?

National level
In Section 7.2 some examples are described of NSOs that state that the different
types of stakeholders may participate in the debate about the standardisation
agenda and on strategic choices to be made. DS from Denmark reports for ex-
ample that stakeholders have fair and good possibilities to influence the strategic
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choices. But although everyone has the opportunity to participate, some types of
organisations such as environmental organisations could be better represented®.

European level

Results show that European stakeholders such as ANEC, ECOS and NORMAPME
are indeed represented in administrative and technical boards of CEN, CENELEC
and ETSI (See: Table 4.1). To which extent these organisations have indeed an
impact or are merely observers is much more difficult to asses. Conflicting views
were recorded in the study.

Some of the European stakeholders’ representatives complain that they some-
times feel like second-class citizens and that their interests and views are not
sufficiently taken into account by the standards bodies.

QP8 What means are in place to facilitate the circulation of standards-related
information outside the system?

See QP1.

QP9 What processes and procedures have been introduced by the national,
European and international standards bodies to guarantee and promote
fair access to the standardisation process? Have they developed different
strategies for different interested parties?

National Level

This question mainly relates to reductions in memberships fees as described in
Section 6.3.3. Nearly 50% of the NSOs report that support such as subsidies are
available from national governments. In some cases also the NSO provides such
support (See Table 6.8). The type of subsidies available, such as reimbursement
of travel and subsistence costs to participate in European standards meetings
have been described in 'SMEs and Standardisation in Europe: 23 Good Practices
to promote the participation of craft and SME in standardisation, and the use of
standards’ (DG Enterprise and Industry, Brussels, 2006), see also QP12 below.

European level
At the European level specific strategies are developed to assist the weaker
stakeholders to get access at the European Level. Although the basic model is
that of national representation based on consensus between the different views
at national level, European representative organisations like ANEC, ECOS, NOR-
MAPME and ETUI are not only subsidized by the European Commission to pro-
mote the importance of standardisation with their ‘rank and file’ but are also
provided access to the system at European level. Table 4.1 shows that they are
generally represented in administrative and technical boards and in selected TCs.
However there are more mechanisms in place to incorporate European represen-
tatives of the stakeholders in addition to the model of national delegation. CEN
reports for example there are as much as 600 European trade associations that

More details are provided in the Interim report on the 10 points questionnaire completed by 34
NSOs, submitted by EIM Business & Policy Research to DG Enterprise and Industry, January
2009.
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have been given liaison status and that may appoint representatives in technical
committees and groups.

QP10 Are there differences in access to standardisation activities depending on
the types of interested parties (large enterprises, SMEs, consumer asso-
ciations, NGOs, trade unions, employers' federations, etc.)?

QP11 What, according to the interested parties, are the barriers to participation
in the standardisation process (resources, expertise, length of the proc-
ess, financial contributions?)

According to the standards organisations, both large and small enterprises have
a rather high commitment to standardisation in general and have the required
knowledge to participate meaningfully in standardisation. Public authorities get a
high score only with commitment, whereas universities and research organisa-
tions get only a high score with knowledge. Consumers, environmental organisa-
tions and trade unions receive relatively low scores on both accounts.

When the various stakeholders make a self assessment of their awareness about
standardisation, business representatives score very high, but public authorities,
universities, consultants and certifiers score even higher. Also by their own stan-
dards consumer organisations, and especially environmental organisations and
trade unions score relatively low. Also when focussing on what standardisation
might do for the own (objectives of the) organisation, or the importance of stan-
dardisation for the own organisation, trade unions and environmental organisa-
tions score lowest.

The extent to which stakeholders themselves see barriers to participate in stan-

dardisation on a scale from 1 (not at all) to 5 (very much) is shown in Table

7.22. The conclusion is that:

— the lowest barriers are seen by public authorities (2.5), large enterprises (2.6)
and SMEs (2.8).

— middle position: consultants, laboratories and certifiers (3.0), employers’ fed-
erations and trade associations (3.1) and universities (3.1);

— the highest barriers are seen by: trade unions (3.4), consumer organisations
(3.5) and environmental organisations (3.9).

The study also established the barriers for stakeholders as perceived by stan-
dardisers. The ‘overall picture’ shows’ mainly:

— lack of financial resources / not willing to pay the costs involved;

— lack of staff (time);

— failing to properly understand the benefits of standardisation;

— lack of technical expertise.

Differences by type of stakeholders are shown in Table 6.3.
Stakeholders have been asked whether such barriers are mainly internal, i.e. re-
lated to the characteristics of their own organisation (such as lack of expertise or

resources) or external, i.e. related to the characteristics of the standardisation
system.
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The results shown in Table 7.23 are:

— mainly or a bit more internal 30%;
- both 37%:;
- mainly or a bit more external 32%.

Figure 7.3 shows that universities, consultants etc., and trade unions see the
highest external barriers. The lowest external barriers are seen by public au-
thorities, environmental organisations and large enterprises.

Finally the actual barriers identified by the stakeholders are shown in Table 7.25.

Again using a scale from 1 (not at all an important barrier) to 5 (very important

barrier), the ranking that emerges is:

Amount of time required (3.9);

Travel and subsistence costs (3.4);

The cost of participating in technical committees, fees (3.4);

The cost of becoming a member of standards body, fees (3.2);

Bureaucracy of the process (3.1);

Perceived benefits for the organisation or enterprise itself are low (2.8);

The process is too complicated, too technical' (2.7);

Not enough technical expertise or experts within our type of organisation

(2.6);

9 Lack of awareness, information on what standardisation is, how it works
(2.4);

10 Language used in formulating the standards is too complicated, too technical
(2.3);

11 Use of foreign languages (2.2).

o NO U P~ WNH

QP12 What public policy mechanisms have been created to facilitate access to
standardisation activities?

Hardly any stakeholder or National Standards Organisation reported public policy
mechanism to facilitate access to standardisation that had not been documented
before, such as in ‘SMEs and Standardisation in Europe: 23 Good Practices to
promote the participation of craft and SME in standardisation, and the use of
standards’, DG Enterprise and Industry, Brussels, 2006:

— Financial contributions by national governments to keep cost of standards and
participation in standardisation low (for example reduced prices or member-
ship fees for specific types of stakeholder as described in Section 6.3.3 in this
report).

— Also the subsidies to cover travel and subsistence costs that are applied by
several national governments (often managed by the NSO) were reported.

Especially in Germany several specific and targeted public policy initiatives be-

came apparent (see Section 7.2):

— A two days seminar ‘Success factor standardisation’ organised by DIN in coop-
eration with the Federal Ministry of Economic Affairs in April 2008 to better in-
tegrate medium-sized companies by raising their awareness on the benefits to
be gained.
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— KNU?, the coordinating unit for environmental organisations’ work on stan-
dardisation, is a joint project of several Environmental Protection Groups that
is partly financed by the Federal Ministry for the Environment. Since 1996
KNU works to increase environmental organisations’ participation in standardi-
sation work at DIN and DKE. KNU might reimburse travel costs and under
special conditions can also pay an expert fee.

— Also for consumer interests there is a special initiative. The Consumer Council
of DIN is an entity established in 1974 within DIN to represent consumer in-
terest in standardisation. The Council comprises five members named by the
DIN President in consultation with the Federation of German Consumer Or-
ganisations (VZBZ) and the Federal Ministry of Food, Agriculture and Con-
sumer Protection (BMELV). The Council members work on an honorary and in-
dependent basis and set down guidelines for consumer policy issues in stan-
dards work? Consumer representatives are exempted from fees. Also their
travel expenses are paid.

QP13 What public consultation procedures exist? Are they judged to be effective
by the standards bodies and stakeholders?

The public consultation procedures are clearly considered to be important (‘a
need’) by the National Standards Organisations. However the actual description
of the consultation system that they provide shows that in practice the com-
ments are far too often only generated by the incumbents. This is documented in
a list of 12 quotes at the end of Chapter 6 (Section 6.3.3).

As the stakeholders that responded to the various surveys generally belong to
that circle of incumbents (already participating in TC work, being on the mail list
of the NSO etc.), this issue did not come out of the stakeholders’ interviews.

[cf. Recommendation 10]

QP14 Does the fact that participation in standardisation is generally regarded as
a costly investment for enterprises represent more a barrier to the lasting
involvement of partners or a guarantee of credibility of the standard?

N

In our analysis, the cost of the system functions as a filter to avoid that work
items will be taken up that are not really necessary. As parties participating in
the development of standards are generally also financing these efforts, they
really need to be convinced of the need / the benefits of the standards in order
to join. [cf. Recommendation 13]

However, costs are indeed seen by the stakeholders as the main barrier as de-
scribed above with QP10&11.

Koordinierungsbiro Normungsarbeit der Umweltverbédnde, see flyer available at:
http://www.bund.net/fileadmin/bundnet/pdfs/umweltschutz_normung/KNU-Flyer_en.pdf.

See: http://www.din.de/cmd;jsessionid=688E11D7D4BCE6EBCBBE2409164416C6.27?level= tpl-
unterru-
brik&menuid=47564&cmsareaid=47564&cmsrubid=57765&menurubricid=57765&cmssubrubid=
57782&menusubrubid=57782&languageid=en
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QP15 Do the different levels of participation (national, European, international)
and the division of competences between independent organisations (for
example, CEN, CENELEC and ETSI) constitute deterrents to participation in
the standardisation process?

Several stakeholders have mentioned the complexity of the system and their
conviction that having all these different organisations makes standard develop-
ment more costly than necessary. In this they do not only point at duplication of
the three vertical pillars (CEN, CENELEC and ETSI), but also question the need to
have such large standards organisation at the national level. See also Annex 1.
[cf. Recommendation 7]

QP16 Can the conditions of access to the standardisation process cause situa-
tions where no consensus can be reached? Can the conditions be manipu-
lated so as to serve particular interests? (Cite examples if necessary);

Many standards organisations report that they revert to voting if consensus can-

not be reached!. The examples of processes being manipulated so as to serve

particular interests, do not necessarily refer to situations where no consensus
could be reached at the national level. What has been quoted by several respon-
dents are examples in which large players make serious efforts to being repre-
sented strongly at various national (mirror) committees. By influencing consen-
sus in many countries they have a (unduly?) strong influence at the European
level. If these large players have a serious position on the market in each coun-
try this cannot be termed misuse, however this is not always the case:

— A case has been reported of a standard that was really only considered to be
important in a small number of Member States. A large firm that had an im-
portant position on the market in these few countries, made sure to be repre-
sented in TCs in many other countries. As other participants in these countries
had no strong opposition, this was a way to manipulate the outcome at Euro-
pean level.

— A manufacturer of safety devices not only participated in the TC developing
standards for such devices, but was also accused of organising influence in
the TC working on safety of hotels, with the aim to get such devices intro-
duced as obligatory fittings of hotels.

— A large employer that could not reach an agreement with the trade union on
working conditions in a specific type of activities reverted to standardisation
to get certain aspects ‘fixed’ as the trade union was not represented in that
TC.

QP17 Are there real problems of access to the standardisation process due to
the organisation of the system? Are there barriers created by stake-
holders' ability to access the standardisation process?

In our perspective, an important barrier related to the organisation of the Euro-
pean standardisation system is the misfit between the system of national delega-
tion and the effort to improve the access of the so called weak stakeholders by

! More details are provided in the Interim report on the 10 points questionnaire completed by 34
NSOs, submitted by EIM Business & Policy Research to DG Enterprise and Industry, January
2009.
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supporting these at the European level as described in Section 2.6, Chapter 4,
and Section 5.3. [cf. Recommendation 4]

With QP10 and QP11 it has already been mentioned that the distribution between
stakeholders that see barriers for participation mainly as internal to their own
organisation vs. those that see barriers as being mainly related to the character-
istics of the standardisation system is about 50-50.

As also already mentioned with QP10 and QP11, stakeholders mention as the
four most important barriers for access to the standardisation process issues re-
lated to ‘costs’ (amount of time required; travel and subsistence costs; fee to
participate in technical committees; fee to become member of standards body).
However, as mentioned in the report, these lacking resources are only one side
of the story. The other part (not that often told) concerns setting priorities, in
other words making the resources available. One way or the other, we conclude
that lack of access to standardisation is quite often related to characteristics of
the stakeholders themselves rather than to the rules and procedures of the
European standardisation system. One way to overcome this is not to focus on
individual stakeholders but rather on organising stakeholders better, having rep-
resentative organisations.

[cf. Recommendations 3, 5, 8, 13]

3.2.2 Access to standards and standards documents

QD1 What conditions have the standards bodies put in place to guarantee fair
and easy access to the standards? What is the situation regarding avail-
ability of standardisation documents in national languages?

The survey among NSOs provide the following picture with regard to availability

of standards that have been adopted in the country concerned in the national

language (46 NSOs responding, see Table 6.12):

— None of the standards are available in the national language (3 NSOs);

— 1 -25% are available in national language (21 NSOs);

— 26 - 50% are available in national language (3 NSOs);

- 51 - 75% are available in national language(2 NSOs);

— 76 - 99% are available in national language (9 NSOs);

— All standards that have been adopted are available in national language (8
NSOs).

The interviews showed that even in Germany the translation of standards docu-
ments is an issue, although German is one of the three official languages used
by the ESOs and most of the standards become available in German. This is be-
cause in the development process, when the course of things might be influ-
enced, drafts are generally not available in German. This point was raised by
both NGOs and business representatives.

Quite a lot of the stakeholders interviewed express the opinion that wider avail-
ability of standards in the local language would be highly appreciated and ex-
pected to have a positive effect on the use of standards (See Section 7.2). Still
also here different views were recorded. Even NSOs that translate most of the
standards in their national language feel that for some sectors such as telecom-
munications, English is the main working language anyway so it is judged not to
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make sense to translate standards in these areas. Moreover, translations are
never perfect and might therefore contribute to differences in interpretation.

Table 7.36 shows that stakeholders (in the 12 selected countries) judge the

situation with regard to the availability of standards in the national language -

for those standards that are relevant for the own organisation - to be rather

positive:

— 23% state that less than 50% of those standards are available in their own
language;

— 59% report that 75% or more of those standards are available in the national
language.

Asked whether the fact that some standards are only available in a foreign lan-
guage poses a problem for their enterprise or organisation as much as 61 %
state that this is hardly a problem, vs. 22% indicate that it is a rather serious
problem (See Table 7.37).

Also when asked about the barriers for using standards (as reported below with
QD2) the fact that the text of standards are in a foreign language is one of the
less important barriers identified by the stakeholders.

QD2 Is the purchase cost of standards a barrier to their use? What arrange-
ments exist to reduce this barrier?

The top 3 barriers for using standards are:

— price of standards;

— cost of implementing the standards;

— the number of cross references in the standards.

The price of standards is an (very) important barrier for 52 % of the respon-
dents, however also this finding is not undisputed. Although stakeholders cite
this frequently, standardisers argue that it has been demonstrated that lowering
prices does not increase the volume of sales. In addition it should be mentioned
that identical standards are offered at quite different prices in some Member
States without attracting much customers from other Member States.

This is in line with the results presented in Table 6.15 that 85% of the NSOs feel
that the price of standards is not at all, or only to some extent a barrier to their

use, whereas only 9% feel it is a barrier to a large extent. With Table 6.15 a long
list of arrangements has been listed that are applied by NSOs to reduce this bar-
rier, ranging from discounts to making standards available via libraries.

What remains is the perception expressed by stakeholders that it is indeed the
price that is the main barrier. In addition stakeholders find it especially difficult
to accept that they have to pay for standard texts that are referred to in legisla-
tion and that are used to bring about public policy objectives. Therefore espe-
cially for EN harmonised standards one might want to opt for free standards.
[cf. Recommendations 2, 13]
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QD3 Has the Internet made access to standardisation activities easier?

Table 6.13 shows the view of NSOs, 85% report that the Internet has made the
access to standard documents much easier. The possibilities offered may differ:
- information on standards is more easily available;

— hardcopies of standards can be ordered at the website;

— hardcopies of standards can be ordered and paid at the website;

— electronic copies of standards can be bought and paid at the web site;

— electronic copies of standards are freely available at the web site.

However, several stakeholders suggest that more advanced and more frequent
use of ICT tools might help in further improving access.
[cf. Recommendations 12]

QD4 What are the distribution channels for standards? Are they deemed to be
effective?

EVS in Estonia is an example of an NSO that has some cooperation agreements
with re-sellers, unfortunately it is reported in Annex 1 that these have not been
effective.

The most reasonable and expected development in the field of distribution is for
many NSOs to further improve websites using ICT tools in order to make
searches more effective and to enable also downloads of standards.

Making the complete set of standards accessible via the Internet would create
further cooperation opportunities with trade associations, libraries etc.

QD5 Is providing user guides for standards an appropriate response to the
criticisms concerning the quality of standards drafting?

Table 6.14 shows that nearly a quarter of all NSOs are of the opinion that user

guides are “to a large extent” an appropriate response to the criticisms that the

text of standard documents is too complicated and that it contains too many ref-
erences to other standards. Another 57% feel that it is “to some extent” an ap-

propriate response.

The face-to-face interviews in the 12 selected countries showed that in general,
a lot of stakeholders would appreciate to have user guides for standards to assist
them in better understanding the issues covered by the standards.

However from Estonia a more mixed story was reported. EVS has issued very few
user guides due to the limited market in Estonia and states that it is therefore
not possible to estimate whether the guides are considered to be an appropriate
response to the criticism concerning the complexity of the text of standards. The
stakeholders however are not very enthusiastic about the user guides. Some
consider them to be helpful, others find them confusing. The major problem with
user guides is however financing. In case there are not enough funds available to
translate standards the state cannot afford to support the elaboration of user
guides.
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QD6 Is there a need on the part of stakeholders (and if so, which ones?) for 55
55access to complete collections of standards? Is access to complete collections
possible, and under what conditions?

33 from the 47 NSOs that responded to the Internet survey mentioned several
arrangements that are applied by NSOs to reduce the barrier of price. 14 of the
suggestions referred to a collection of standards:

- 4 times: subscription to collections of standards (four times);

- 3 times: the option of providing ‘sets of standards’ at a lower average
price;

- 2 times: packages editions;

- 2 times: series of standards on CD-ROM with reduced price;

- 1 time: development of special products, e. g. handbooks, collections of
standards;

- 1 time: publications that compile sectoral standards are continuously
published;

- 1 time: PDF-on line access to series of standards.

The report from Estonia in Annex 1 shows that EVS reported that nobody has
ever wanted to get a complete collection of standards. Still there have been re-
quests to have access to the collection of standards. As regards targeted collec-
tions, they have been introduced in few areas such as construction and electric-
ity. EVS has plans to develop in the future such specific sets of standards.

Unfortunately no specific clear information was obtained from stakeholders on
this subject.

QD7 What are the conditions of access to draft standards and preparatory
documents?

Generally drafts are only made available freely to members of technical commit-
tees. In addition there are opportunities to consult the draft, for example in the
premises of the NSO or in public libraries, in order to offer the possibilities to
develop comments during the public enquiry stage.

Sometimes also drafts are offered for sale.
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3.3 Conclusions and recommendations

In line with the objectives of the study specified by the Commission, these 13
recommendations are really “....avenues for exploration by the standards bodies,
the Commission, Member States and interested parties with a view to improving
the conditions of access to standardisation activities.”

Many of these recommendations concern more than one of these parties. Hence,
if a party would like to follow-up a recommendation, it should reach a mutual
understanding with the other parties concerned.

The recommendations are presented independently in the sections below. How-

ever if it would be considered to implement some of these recommendations
their mutual interdependency should also be considered.
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3.3.10rganisational structure of standards organisations

CEN and CENELEC are membership organisations with National Standards Bodies
as their members. ETSI is not based on national membership, but is also offi-
cially recognized by the European Commission as a European Standards Organi-
zation and is - in developing European standards - assisted by National Stan-
dards Organizations (NSOs)*.

However the National Standards Organisations are not a homogeneous group.

The history, ownership structure, organisation model, scope of activities and the

business models of the National Standards Organisations differ quite a lot. They

range from entities that are part of a ministry to companies with a range of

commercial activities. The findings of the study show this large variation in char-

acteristics of the National Standards Organisations, e.g.:

- governmental versus private organisations;

— not for profit membership associations vs. corporations;

— focussing on standardisation only vs. mixing standardisation work with a lot of
other (commercial) operations such as certification, consultancy, training etc.;

— focussing on standardisation vs. organisations that have a much wider interest
(i.e. representing a specific sector of industry also in completely different ar-
eas);

— centralised national organisations vs. organisations which use a more decen-
tralised approach involving associated organisations;

— entirely different business models of financing standardisation work, e.g. gov-
ernment support, membership fees, fees to participate in technical commit-
tees, sales of standards or auxiliary activities such as certification or training.

Recommendation 1

European policy initiatives aiming at increased access to standards need to take
different shapes because of the different organisational structures and different
business models in the various Member States?®. These differences hamper the
development of a harmonised European policy. We therefore recommend striving
for more uniform organisational structures and business models of the National
Standards Organisations as a prerequisite for more efficient and effective Euro-

pean policy making in the area of access to standardisation.

In the elaboration, approval and implementation of European standards, ETSI is assisted by 38
National Standards Organizations (NSOs) in 36 European countries that are a.o. responsible for
the standstill agreement, the national public enquiries and establishing the national position for
the vote).

For example ‘free access to standards’ as advocated in ‘Towards an increased contribution from
standardisation to innovation in Europe’, COM (2008) -133 final will impact private standardisa-
tion organisations rather differently from government run standardisation bodies. Hence this
might call for an approach in which the national level is dominant in policy mak-ing. Compare the
model of the European Employment Strategy, in which actions are agreed upon based on the
commitment from Member States to establish a set of common objec-tives and targets for policy.
Under this new framework, policy co-ordination can be fostered by a "management by objec-
tives" approach.

N
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3.3.2Standards used for two purposes

Private voluntary standardisation developed from the need of private enterprise
to increase efficiency and have products and techniques widely accepted in the
market place. The link between legislation and harmonised standards that devel-
oped in the 1980’s (the New Approach) drives the European Commission to inter-
fere more with standardisation. See for example the policy aim formulated by the
Commission' in March 2008:

“The European and National Standards Bodies are invited to address as a matter
of priority the conditions of access to standardisation, and to reconsider, in close
cooperation with the Member States and the Commission, their business model
in order to reduce the cost of access to standards, with the ultimate goal of pro-
viding free access to standards developed in support of EU legislation and pol-
icy™?.

This sighals the somewhat blurred relation between the European Institutions
and the European Standards Organisations (ESOs). On the one hand the ESOs
are private independent organisations, on the other they are formally recognised
by the Commission and have an important role to play in producing European
harmonised standards in the framework of the New Approach in Single Market
directives and beyond. This situation emerged because standards initiated and
mainly paid for by private enterprises and standards that are used to bring about
public policy goals and that are partly paid by public money, are dealt with in
one process and using identical procedures and terms and conditions.

However, because harmonised European standards play an important role in
European legislation, democratic legitimacy and free access become even more
important. In addition, the study has shown that stakeholders are reluctant to
pay for standard texts that are referred to in legislation and that are used to
bring about public policy objectives.

Still, there are also several good reasons not to take the two apart completely:

— It is not always clear from the outset what use will be made of a standard.

- Having ‘public standards’ developed outside the standardisation structure will
destroy some of he benefits of the technique introduced by the New Approach:
specify policy aims in legislation, but define ways and means to achieve and
monitor these by consensus of stakeholders including the business world.

— Two different production and maintenance structures will introduce additional
complexity and problems with regard to overlapping or possibly contradictory
normative texts.

Recommendation 2

Seriously consider the relationship between the standards organisations and the
European Institutions and the procedures for the development and distribution of
standards used for two different purposes: standards initiated and mainly paid
for by private enterprises and standards that are used to bring about public pol-
icy goals and that are partly paid by public money.

The recommendation is to develop all standards within one system, but adjust
procedures and conditions of access for harmonised standards (e.g. lower prices
for EU harmonised standards, see Recommendation 13).

! Communication from the Commission COM (2008) -133 final.

2 Reducing the price of standards would indeed seriously affect the business models of the Na-
tional Standards Organisations, as the present study has shown that several of these organisa-
tions recover some 50% of their overall budget (costs) from selling standards.
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3.3.3Access and actual participation: organise stakeholders

Quite obviously the study showed that access to and participation in standardisa-
tion are two interlinked concepts. Without access there is no participation, but if
there is no participation this does not imply that there is no or very limited ac-
cess.

SMEs, consumers or environmental NGOs may for example state that access is

limited because participation in technical committees or acquiring the standards

themselves is simply too costly. However to arrive at the conclusions that stan-
dards are indeed too costly requires two distinct steps:

1. It has to be determined whether costs are really the most important factor,
or that it is just easier to state that costs are the impediment than to ac-
knowledge that it is difficult to mobilize the required (technical) expertise
within the rank and file of the stakeholder category.

2. Even if costs are indeed the relevant factor, it is not simply the amount of
Euro’s involved! but rather the priority given to the subject and the willing-
ness to accept that serious costs are involved in producing standards.

If we agree that costs are too high to succeed in getting all the relevant parties
around the table, it still does not follow automatically that prices need to be low-
ered. The options that could be considered are:

— more efficiency in the development of standards (lowering costs and hence
prices);

— more contribution from tax payers’ money (lowering prices for participants);

— put more efforts in getting the stakeholders organised. The study showed for
example that some trade associations in Denmark and the Netherlands in sec-
tors with mainly small enterprises are very active in organising their represen-
tation. They find individual SMEs ready to send an expert to participate in
standardisation, but facilitate such participation by sharing the travel costs
etc. and sometimes even the costs of the hours spent?. This addresses directly
the unbalance discussed in this report in Section 5.2, that the cost/benefit ra-
tio of participation in the standardisation process is much larger for smaller
than for larger enterprises (see also footnote?).

Recommendation 3

Improvement in access to and actual participation in standardisation must not
only be achieved by reorganising business models of standards organisations,
but also by fostering the organisation of the relevant stakeholder interest to al-
low meaningful participation. This holds for representation of interests outside
the business community as well as for the business community: efforts to in-
crease the representation of SMEs in standardisation should be aimed at organi-
sations of SMEs such as trade associations and professional organisations.

However as discussed in the study (See Section 5.2), it should not be neglected that the cost
benefit ratio for the traditional strong stakeholders such as large enterprises is much better than
for other, weaker stakeholders such as SMEs. For SMEs, the absolute costs to participate in the
standardisation process are almost identical as for large enterprises but the potential efficiency
and marketing gains are much smaller in absolute terms. For other stakeholders such as con-
sumers, environmentalist and trade unions there are not even direct financial gains to compen-
sate the costs made.

If a small entrepreneur would represent his national trade association in the standardization
process, it should not be a big problem to cover his entire costs, as in many cases he is repre-
senting hundreds or even thousands of businesses in the same sector of industry, who may all
benefit from his work.
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3.3.4European vs. national level

The European standardisation is a coherent system based on the principle of na-
tional delegation. CEN and CENELEC are membership organisations with National
Standards Bodies as their members. ETSI is not based on national membership,
but is also officially recognized by the European Commission as a European
Standards Organization and is - in developing European standards - assisted by
National Standards Organizations (NSOs)*.

The system of national delegation requires a consensus between the various dif-
ferent interests at national level that result in a national vote by a national dele-
gation at European level?. The importance of the principle of national delegation
is again emphasised in conclusion 10 of the European Council of September 2008
(See introduction to this chapter).

However, many efforts have been made to strengthen various interests at the
European level in order to increase their influence in the elaboration of European
standards: the European Union financially supports organisations like ANEC (con-
sumers), ECOS (environment), NORMAPME (SMEs) and ETUI (labour).

This is a conflicting combination of the system of national delegation where na-
tional delegations come to European meetings with an ‘iron-casted’ national
vote? that is the outcome of consensus building at the national level and the idea
to influence the European outcome by having a specific interest weighted in at
the European level®.

Recommendation 4

The contradiction between the system of national delegation and the efforts to

have specific interests represented at European level with the support of the

European Commission should be gradually resolved, either:

— by promoting the access to the standards making process at the national
level® for other stakeholders than the traditionally strongest stakeholders such
as large enterprises;
or:

— by gradually dismantling the system of national delegation and moving to-
wards a truly European system, in which a consensus between the various in-
terests is actually developed and obtained at the European level.

In the elaboration, approval and implementation of European standards, ETSI is assisted by 38
National Standards Organizations (NSOs) in 36 European countries that are a.o. responsible for
the standstill agreement, the national public enquiries and establishing the national position for
the vote).

N

See for example: Hands on standardization, a starters’ guide to standardization for experts in
CEN technical bodies; available as PDF at:
http://www.cen.eu/cenorm/workarea/handson/handsonguidejan09.pdf.

w

The study clearly showed that with almost all National Standards Organisations, there is a strict
control by the Technical Committees that national delegations at the European table indeed plead
for the national position agreed before at home.

IS

This explains part of the frustration expressed by respondents from organisations that may be
associate members in the European Standards Organisations, but that still feel that their actual
influence is only marginal.

Hence this might call for an approach in which the national level is dominant in policy making.
Compare the model of the European Employment Strategy, in which actions are agreed upon
based on the commitment from Member States to establish a set of common objectives and tar-
gets for policy. Under this new framework, policy co-ordination can be fostered by a "manage-
ment by objectives" approach.
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3.3.50riginal interest vs. supported institutions

As described in the study, the European Union financially supports various inter-
est groupings to strengthen their position in European standardisation: ANEC
(consumers), ECOS (environment), NORMAPME (SMEs) and ETUI (labour). This
indeed brings about a lot of benefits, however not without a cost. Some of these
supported organisations operate at the European level in a relative vacuum: no
other European level organisations claim to represent the interest of that type of
European stakeholders. However in the case of SMEs this is different. NORMAPME
is financially supported by the European Commission! and is doing a good job in
representing the interest of SME and craft enterprises in European standardisa-
tion?. However other business organisations, such as those in the SME dominated
construction sector, expressed in the study that they consider themselves as the
‘real’ representatives of the business community being a European sectoral or-
ganisations with a large SME membership. Such organisations are found to ques-
tion the legitimacy of NORMAPME speaking on behalf of the SME community:
‘With us, SMEs are paying members, and we should speak on their behalf, not an
EC financed entity’.

Recommendation 5

If other membership organisations do exist that claim to represent the same in-

terest as the one organisation selected by the Commission to receive financial

support to represent that interest in European standardisation, the position of

that organisation may be disputed.

There are two options to arrive at a solution: either:

— the policies to support the participation of stakeholders should aim to improve
framework conditions rather than support directly individual organisations;

— any direct support should preferably be to all existing membership organisa-
tions, representing the European stakeholders, not just one.

Obvious a proper mix between these options might result for an exploration by

the standards bodies, the Commission and interested parties.

! NORMAPME is an international non-profit association created in 1996 with the support of the
European Commission, under the full name of the "European Office of Crafts, Trades and Small
and Medium- Sized Enterprises for Standardisation". NORMAPME focuses on small enterprise in-
terests in the European standardisation system (source: http://www.normapme.com).

2 see for example the Evaluation of EU actions for the promotion of craft and SME interests in the
standardisation area, Final Evaluation report submitted by GHK / Technopolis to DG Enterprise
and Industry, 27 February 2009.
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3.3.6Training and education
Much information collected in this study pointed at a general lack of understand-
ing and lack of awareness of the importance of standardisation among the differ-
ent types of stakeholders. A higher level of awareness of the importance of stan-
dardisation - also in bringing about public policy objectives - in society may al-
low several interest groups to allocate more resources to participation in stan-
dardisation with a positive impact on access. This holds for all stakeholders,
whether these are consumer organisations, environmental interest groupings or
business.

For example technical staff of somewhat larger enterprises reported in the study
that they are of the opinion that they themselves properly understand and see
the importance for their firm of participating in standardisation. However often
adequate support from higher management levels is lacking, the technical staff
ascribe this to a lack of awareness and understanding with general management.

Improved understanding may result in better awareness and access and hence
increase the use and impact of standardisation in society at large with a positive
effect on efficiency and welfare of Europe as several economic studies quoted in
Chapter 1 and 2 of this report have demonstrated.

Recommendation 6

More support to training and information campaigns on standardisation issues
would be most welcome. This holds for courses aimed at specific target groups
among stakeholders such as SMEs or consumer associations, as well as for im-
proving the position of standardisation in regular education such as - but not lim-
ited to - regular vocational education and academic curricula.
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3.3.7Integration of different standardisation domains
In European standardisation three domains are distinguished that are covered by
the three officially recognised standards organisations CEN, CENELEC and ETSI.
Similarly there are a lot of different organisations at the national level; more
than 50 national organisations in the 30 EFTA and EU Member States considered
in this study.

Respondents in the study have pointed at the consequences of the variety of
standardisation organisations that exist in the official European standardisation
system:

— It is often difficult for stakeholders to know ‘where to go’, which is limiting ac-
cess.

— High costs for stakeholders (representative organisations), as they have to
maintain contact and participate in meetings etc. of several organisations,
which has also a negative impact on access.

— Inefficiency of the European standardisation system itself as standards devel-
opment takes place in three parallel organisations. As a consequence costs
and prices for participation and standards documents are higher than rea-
sonably necessary. This has again a negative effect on access.

The study has found that much cooperation and coordination between the vari-

ous standardisation domains exist already. However due to the ever increasing

combination of different fields of specialisation (electrical and mechanical com-

ponents in machinery, ICT in cars, etc. etc.) and in order to reduce complexity,

barriers to access, and double costs, it must continuously be monitored whether
having separate entities to cater for standardisation in different fields should be
continued, both at European and national level.

Recommendation 7

Monitor continuously the possibilities to merge different institutions that cater for
standardisation in different, but increasingly related fields of expertise (at na-
tional as well as European level) in order to reduce complexity and costs with a
view to increase ease of access further.

Obviously within merged organisations there will remain a certain specialisation
to cater for the different working areas.
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3.3.8Cooperation between standards organisations and sectoral organisations

Some of the complaints that are expressed by respondents in the study might be
serious issues, but it can be questioned whether solutions only have to be sought
by adjustments within the standardisation system.

It is for example indeed very difficult for a small gate producer running a work-
shop with only four employees to find his way in a huge collection of technical
standards. This may take more time than can reasonably be expected from a
small manufacturer. However the solution might not only have to come from the
standards organisations (giving more focussed information and offering sets of
standards for specific target groups), one should also consider the relevant busi-
ness organisation or trade association that should be in a position to provide
such more targeted (filtered) information to its members about which standards
are most relevant and how to deal with them.

We recognise of course that a lot of cooperation already takes place. Just to

mention two examples, one from either side of the wide range that does exist:

— Fully integrated within the standardisation system. The Mechanical Engineer-
ing Standards Committee (NAM) operates within DIN (German Institute for
Standardisation) on behalf of the Verband Deutscher Maschinen- und Anla-
genbau e.V., VDMA (Federation of German Machine and Plant Building Indus-
try). It results in ‘standardisers’ really using the language of the business
world and presents a good example?;

— Ad-hoc external cooperation as done by all NSOs. For example NEN in the
Netherlands organising a symposium in January 2009 on packaging and steril-
ity in cooperation with two professional organisations in that field.

Recommendation 8

The cooperation of standards organisations with a wide range of stakeholder or-
ganisations (whether business associations or special interest groupings) should
be further improved in order to see to it that more relevant, more targeted in-
formation on standardisation reaches the stakeholders at grassroots level. In ad-
dition to reaching stakeholders adequately and efficiently with information, such
cooperation may result in specific sets of standards to be composed and actually

distributed among the target group.

! Described more in detail in: EIM Business & Policy Research, SMEs and Standardisation in
Europe: 23 Good Practices to promote the participation of craft and SMEs in standardisation, and
the use of standards, European Commission, DG Enterprise and Industry, Brussels, 2006.
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3.3.9Uniform registration of participation of stakeholders
A lot of discussion is going on in Europe about the need for SMEs to be better
represented in standardisation, and it is obviously the case that most SMEs are
not involved or aware. However given the fact that there are roughly 500 times
more SMEs in Europe than large enterprises (having more than 250 employees),
SMEs are overall reasonably well present in standardisation!. In other words: if
10% of the large enterprises in Europe would be active in the standardisation
system and only 0.1% of the SMEs (incidence 100 times less), there would on
average still be five times more SMEs present in each technical committee than
large enterprises (about 20,000 vs. 4,000 members).
Table 6.20 in this report shows that the absolute number of SMEs reported to
participate in the technical committees with the various National Standards Or-
ganisations is indeed generally larger than the number of large enterprises.
However one important issue still needs to be documented much better, because
with most National Standards Organisations, certifiers and consultants are regis-
tered as SMEs, whereas there are valid reasons to argue that when discussing
for example machine safety standards, the position of engineering companies is
really different from the position of certifiers and consultants and hence a dis-
tinction should be made when their participation is registered and assessed.
The study has found that the real problem lies in the limited representation of
consumers’ and especially environmental and trade unions’ interests in many
countries. Generally large enterprises, government institutions and universities
seem to be properly represented.
However, the study also established that it is not really possible to obtain proper
statistics on the participation of the different types of stakeholders in the Euro-
pean standardisation system. Much registration is only done on a case-by-case
basis (to verify the balanced composition of one technical committee), without
developing an overall registration system able to produce reliable, comprehen-
sive statistics. This makes it impossible to monitor actual participation of the
various stakeholders, and hence to monitor the effect of policy actions to im-
prove access. If registration takes place with the National Standards Organisa-
tion, it follows an own model making monitoring at European level even more
difficult.
In addition the study found (See Section 6.2.1) that only one third of the Na-
tional Standards Organisations report that a complaints register does exist in
their country. Also in this respect a further harmonisation across Member States
would improve the possibility to monitor developments with regard to (com-
plaints about) access.

Recommendation 9

To allow monitoring progress in increasing access to and actual participation in
standardisation by the various types of stakeholders, the ESOs and NSOs should
have a uniform registration of the participation of the various types of stake-
holders in technical bodies, either by the number of organisations represented or
by the number of experts participating on their behalf. A uniform classification of
stakeholders is important to judge to which extent a balanced composition of TCs
is indeed achieved in the various countries.

To also allow assessing the problems that still exist, they should also have a uni-
form complaints register with all National Standards Organisations.

! They also make up 20% of response in the stakeholder survey.
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3.3.10 Public hearing

The development of European standards (EN) includes a public commenting pe-
riod (public enquiry) followed by an approval by weighted voting by national
standards organisation. When asked during this study, most National Standards
Organisations (NSOs) obviously refer to this accepted principle, such as an NSO
stating: "The procedure for public enquiry is announced on the NSOs website and
published in the official bulletin. The draft national standards are notified to the
competent authorities in accordance with the NSOs notification procedure under
EC Directive 98/34."

However the study recorded also signals from a range of Member States that
these public hearings mainly, or even exclusively, are targeted at those stake-
holders that are already participating in technical committees!.

However the situation is not black and white. In those cases for which we tend to
conclude that in practice the focus of the ‘public’ enquiry is a bit too much on
those parties that are already participating in standardisation work, NSOS gener-
ally also state that in addition ‘everybody in the country can participate in the
public enquires’ or ‘additionally, all enquiries are announced in the bulletin’.

In many other Member States it is really a public hearing and all drafts are for
example announced in the state gazette.

The practice of circulating drafts mainly among insiders does not only seem to be
detrimental to the basic characteristic and meaning of a public hearing to collect
additional comments on that specific draft, it might also be a missed opportunity
to raise awareness on what is going on in standardisation in general.

Recommendation 10

It should be further encouraged that public enquiries are indeed published widely
and that stakeholders not (yet) participating in standardisation are indeed
reached. The NSOs should be more proactive in obtaining comments from a wide
range of stakeholders during the public enquiry. Just a reference in the State
Gazette might not suffice.

The following findings originate from the additional “10 points questionnaire” reported by EIM in
an internal document to DG Enterprise and Industry (See also Section 6.3 of this report):

- So called IEC/CENELEC-experts (a special kind of national committee member) are nominated
by the national TCs. These experts are coordinating the national consultation and are responsible
to provide the NSO with the national comments”.

- European and international public enquiries are addressed to all known members of the NSO.

- About 40 organisations are on the mailing list for public enquiries: ....

- Only members of national Technical Committees are involved in the development and (public)
enquiries of European and international standards.”

- For public enquiries, the members of the national TC prepare comments on the draft.
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3.3.11 Accessibility

A lot of information on standardisation is distributed by means of special publica-
tions, e-mail newsletters and dedicated websites. Hardly any of the standard or-
ganisations pay special attention to access to this information for people with
limited eyesight or other impairments.

It is rather easy in ordering printed material or in giving design assignments for
websites to ask for features that will make it better accessible and usable to as
wide an audience as possible (colour schemes, font type and size, navigation
tools, magnifiers for on screen display etc.).

Recommendation 11

In designing the various communication tools used by standard organisations —
and stakeholder groups for that matter — the need to make these communication
tools accessible for people with impairments should be better taken into account.
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3.3.12 Use of ICT
In providing information on the standardisation process and on the standard
documents that are available, much has already improved by using ICT tools.
Many websites provide a lot of information on standards and make it much easier
to search through the available information and filter out the information and
standards that are relevant for that specific user.

Still many stakeholders judged that the use of ICT tools could be further im-

proved.

— Most of the work of technical committees is almost entirely focussed on physi-
cal meetings as reported in the last paragraph of Chapter 6. Although it is
probably not a good idea to do away with physical meetings altogether, more
use of ICT tools might help to reduce the cost associated with participation in
standardisation. If part of the work is done using web fora etc., significant
savings in terms of time and money may be accomplished, especially by re-
ducing the travel frequency.

— Also people active at Member State level were found to complain about the
time lags in getting answers from the European Standards Organisations. Dis-
tributing more information using advanced ICT tools will help to reduce time
lags.

- As shown in Annex 1 on Estonia, stakeholders state “It is of utmost impor-
tance to have an opportunity to get information, comment on it and buy stan-
dards via the Internet”.

Reduce cost and ‘time-consumption’ in these ways would improve access further.

Recommendation 12

The use of ICT tools should be further encouraged in.

— Organizing the standards developing process.

— Distributing information on the standards documents.

— Distributing the standard documents themselves.

In fostering this, good practices that exist with several NSOs might be a useful
instrument.
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3.3.13 Price of standards

Based on the information and views collected in the course of this study we con-

cluded that generally the importance of prices as an impediment to the use of

standards or to participating in the standards development process (membership

fees) is less important than often stated. Indications are for example:

— With stakeholders, ascribing insufficient priority to standardisation is often
interlinked with the stated argument ‘too expensive’.

— Standardisers report that lowering prices of standards does not result in a
sizeable effect on the volume of standards being sold (low price elasticity).

— Although EN standards are available from a large number of National Stan-
dards Organisations at diverging prices, stakeholders do not seem to shop to
buy from the cheapest supplier in Europe.

We do not advise to opt for free standard documents and having no fees for par-
ticipation in standardisation work), because it might destroy the industry led
standardisation as it evolved over the last 100 years. As one stakeholder stated
“as a matter of principle, standardisation should continue to be a tool of self-
regulation by industry. Therefore, public funding is not an option”.
One has to understand that in private standardisation there is a balance between
the agenda for standardisation, the amount of standardisation work (work items)
taken up and the willingness of stakeholders to finance such activities and con-
tribute their expertise and time in the process. This implies priority setting. If
standardisation would be financed by public money this mechanism will stop to
function, and it may be difficult to arrange alternative mechanisms that would
result in a proper prioritisation and in keeping the budgets required within rea-
sonable limits.
However, for those standards that are mainly used to bring about public policy
goals (EN harmonised standards), this reasoning does not apply:
— The need for democratic legitimacy is more important hence having an open
system with all societal stakeholders around the table is more important.
— Priority setting and financing can be done by the public sector (cf. mandates).
— Stakeholders find it especially difficult to accept that they have to pay for
standard texts that are referred to in legislation and that are used to bring
about public policy objectives test!.

It should also be noted that having the possibility to sell European standards at a
price that is interesting for the National Standards Organisations, might also
function as a stimulus to arrange for translations in the local language (aiming to
increase the volume of sales).

Recommendation 13

For European harmonized standards (cf. Recommendation 2), that are closely
linked to legal requirements, the aim should be to make the standards available
for free on the Internet. This obviously brings with it the need to make available
alternative sources of finance in order to avoid that as a consequence participa-
tion in the standards development process will become much more expensive in
order to maintain the economic viability of the standards organisations.

On 31 December 2008 there was a ruling in a Dutch court case. A private enterprise - Knooble
Itd. active in providing information and consulting with regard to construction projects - de-
manded that standards that are referred to by the Dutch building code will be no longer legally
binding because the text of the standards is copyrighted by NEN and not freely available. The
ruling stated that these standards are no longer mandatory because the law demands that legally
binding texts are freely available.
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Access and participation of European stakeholders

The actual participation in the standardisation process can be described as the

outcome of several factors:

A. Availability and dissemination of information on the standardisation system
and its processes.

B. Awareness by the various stakeholders of the importance of standardisation
and the possibilities to influence the outcomes of the process.

C. The rules and regulations of the standardisation process. Are specific organi-
sations allowed to join, what are the conditions for joining?

D. The priority given by the various stakeholders to participation.

E. The resources available with the (individual) stakeholders in terms of exper-
tise, money and time (and made available given their priorities) to actually
participate.

When access to standardisation is being discussed, reference is often made to
factors A and C only, being factors related to the system and the process. How-
ever it has to be realised that actual participation not only depends on these
characteristics but also on characteristics of the (potential) participants, i.e. the
factors B, D and E. [cf. Recommendation 3]

In the report from the Commission on the operation of directive 98/34/ec from
2002 to 2005}, it is stated that “The European standardisation stakeholders ANEC
(European association for the co-ordination of consumer representation in stan-
dardisation), ECOS (European Environmental Citizens Organisation for Standardi-
sation), NORMAPME (European Office of Crafts, trades and Small and Medium-
sized Enterprises for Standardisation) and ETUI (European Trade Union Institute)
were well-integrated into the process by the end of the reporting period. Two
remarks are in order:

— it should be noted that here only three type of stakeholders are considered, as
these are supposed to be weak stakeholders (in terms of participation in stan-
dardisation);

- next to participation, it has of course to be considered whether this participa-
tion goes hand in hand with the ability to actually influence the outcomes of
the process.

In Table 4.1 the participation of three of these four European interest groupings
at the European level is considered?. However in CEN and CENELEC technical
bodies, these interest groupings are observers. In arguing their case they are
faced by the ‘effective’ members of the CEN and CENELEC technical bodies, the
national delegations. This highlights the importance of a good representation of
the various interests at national level because in the national mirror committees
the national votes are being developed. The national delegations have to adhere
to the agreed national position, when participating in the technical committees at
European level. [cf. Recommendation 4]

! Report from the Commission to the Council, the European Parliament and the European Economic
and Social Committee, the operation of directive 98/34/ec from 2002 to 2005, {sec(2007) 350} ,
COM(2007) 125 final , Brussels, 21.3.2007

2 ETUI did not make this information available.

65



- 138 -

The representation of the various types of stakeholders at national level is dis-
cussed in Chapter 7 based on the surveys among NSBs and NSOs (Step 4 of this
study, as shown in Figure 1.1) and the consultation of the stakeholders at na-
tional level in Step 5.

Table 4.1 Participation of European stakeholders in technical bodies of the three ESOs*

number of technical bodies

Presently ANEC ECOS NORMAPME
active considered actual considered actual considered actual

European Standards relevant participate relevant participate relevant participate
Organisations (estimate)
CEN
Administrative Board X X X
General Assembly X X X
Technical Board X X X
Technical Committees (TC) 282 25 30 12 23
- sub-committees 85
Workshops 38 1
Working Groups 1,418 6 50 12
BT/Task Force 5 5 2 1
CENELEC
Administrative Board
General Assembly X X X
Technical Board X X X
Technical Committees, sub-
committees 73 9 10 2
TC/SC Working Groups 220 20 4
BT/Task Forces/Working
Groups 24 2
ETSI
Board X ? X
General Assembly X ? X
Operational Coordination
Group X X
Technical Committees (TC) 21 2 5 1
Work Groups/Task Groups 100
ETSI Project (EP) 1
ETSI Partnership Project (EPP) 5
Special Committee 1 1

* The number of technical bodies is derived from: (1) CEN Annual Report 2007, p. 55; (2) CENELEC Annual Report 2006,
p. 44, plus e-mail 2008-07-17; (3) ETSI website, July 2008, plus e-mail 2008-07-08. The number of technical bodies in
which stakeholders participate is based on (4) ANEC Annual Report 2007, p. 38 - 39, plus e-mail 2008-08-07; (5) List
supplied by ECOS, March 2008, revised e-mail 2008-07-08; (6) NORMAPME website June 2008, plus e-mail 2008-07-07.
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Views of European players

5.1 Introduction

Extensive interviews with large and high level delegations of CEN and CENELEC
in Brussels and ETSI in the south of France! have been held. Subsequently meet-
ings were held with representatives of some European representative organisa-
tions such as consumers, business, trade unions, environmental organisations?
and market surveillance organisations.

5.2 Overview and summary
The findings from the interviews can be summarized as follows.

— The management of CEN, CENELEC and ETSI are convinced that their proce-
dures and business models are overall adequate. They provide the best guar-
antees for an open and democratic standardisation system that is based on
consensus and balances the various interests to the extent possible. They ad-
mit that minor improvements might be possible, but overall they feel that
their system provides the best conditions for access. They also belief that
there is little doubt that their system is superior to the other (CEN/CENELEC
vs. ETSI and the other way around) and that most ‘stories’ of stakeholders
about limited access or stories about for example large corporations dominat-
ing procedures are generally based on individual cases that are greatly over-
exposed.

— Some of the stakeholders (stakeholders’ representatives at European level) on
the other hand complain that they sometimes feel like second-class citizens
and that their interests are not sufficiently taken into account.

[cf. Recommendation 4]

How is it possible that such contradicting views are so firmly expressed? There
might be various factors contributing to this:

— Lack of access to standardisation is quite often related to characteristics of
the stakeholders themselves rather than to characteristics of the European
standardisation system (rules and procedures). Often a lack of resources is
said to hamper the full involvement for various types of stakeholders. How-
ever, it is also reported that a lack of resources in terms of money, staff (-
time), and the required technical expertise may be actually be related to set-
ting priorities.

— Within the business community, ‘scale’ is one of the important factors. For
large corporations standardisation may have a major impact on how they can
and will serve their markets in Europe and beyond. The same holds for small
scale operators, however whereas the costs of participation in the standardi-
sation process are more or less similar (sending an expert to meetings for a
few years, paying for travel and subsistence), the benefits are of a completely
different scale. If participation in the process would lead to one percent reduc-
tion of production costs of a business, this is a huge sum for a major manu-
facturer (allowing to financing an own standardisation department within the

L ETSI is located in the Sophia Antipolis science park, between Nice and Cannes.

2 In this report “environmental organisations” refers to environmental non-profit citizens’ organi-
sations representing civil society.
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company), whereas for a small company the absolute gains are rather moder-
ate. In addition the owner/manager has to keep his business running and
rarely finds the time to participate in such long term administrative proce-
dures. In summary:

— in absolute terms, the costs of participation in the standardisation
process are for large enterprises and SMEs more or less the same,
whereas the benefits are much higher for large firms;

- however in relative terms, the cost/benefit ratio is much better for
large enterprises than for smaller enterprises.

— For many other stakeholders, such as trade unions, consumers or environ-
mentalists there is no immediate financial return. Hence financing their input
is even more difficult, but again also here prioritisation is reported to be a
relevant issue as it determines the amount of resources organisations are will-
ing to mobilise for the issue of standardisation.

In addition we feel that another major issue - to which in our view surprisingly
little attention is paid - is the fact that two different ‘types’ of standardisation
are dealt with in one system that have basically different drivers, characteristics,
financial consequences etc.:

— In the ‘old’ days standards emerged as voluntary agreements between private
parties to enable a.o. interoperability of their products and in this way hugely
contributed to conquering markets, efficiently etc. The 35 mm film introduced
in photography (and film) in the early twentieth century fitted cameras of
many manufacturers and could be processed anywhere around the world. A4
sized paper! contributed to efficient markets for a.o. copiers, fax machines
and printers. These different models of printers can all be connected via a
standardized printer port? to numerous brands of computers. Manufacturers
and users have benefited a lot.

— On the other hand there are harmonised standards in the framework of the
New Approach Directives of the European Commission and EFTA. These were
originally meant to support the development of the Single Market. However,
over the years ideas have grown to widen the scope of the New Approach - at
least some of the techniques used - considerably (as also expressed in official
documents); for example by covering environmental legislation in the harmo-
nised standards. The link between legislation and these harmonised European
standards helps in removing technical barriers to trade, and hence plays a vi-
tal role in ensuring the free movement of goods between Member States and
EFTA countries. The over 25 Directives® that have developed since the mid
1980’s that are based on the New Approach and the Global Approach* have

! One out of a series of standards measures starting from A0 (1 m2), defined by the international
paper size standard, ISO 216, that is based on the German DIN 476 standard that was already
adopted by a range of countries before the Second World War.

2 Originally a de facto standard (Centronics in the 1970’s) was popularized when IBM used it as
the basis for the printer port on the early days PCs in the 1980’s. The standard further devel-
oped, bi-directional faster communications, to become the IEEE 1284 in 1994.

3 Some 22 New Approach directives that provide for CE marking (e.g. pressure equipment, lifts,
safety of toys); 4 that do not provide for CE marking (e.g. packaging and packaging waste) and
4 others that are based on some principles of the New Approach and the Global Approach (e.g.
transportable pressure equipment) are listed on http://www.newapproach.org.

* The common thread between these complementary approaches is that they limit public interven-
tion to what is essential and leave business and industry the greatest possible choice on how to
meet their public obligations. The New Approach concerns regulation (New Approach Directives)
whereas the Global Approach concerns conformity assessment.
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the dual purpose of ensuring the free movement of goods through technical
harmonisation of entire product sectors, and a high level of protection of pub-
lic interests. The essence is that these harmonised European standards are
providing ways and means to companies to show that their products are be-
lieved to comply with European legislation 'and hence can be marketed in the
Single Market. So the idea of ‘voluntary standards initiated by private parties’
is being distorted somewhat. Here standards help in ‘imposing’ obligations
upon enterprises to ascertain that products and services are complying with
important essential public policy requirements? relating to a.o. safety of work-
ers and consumers and to environmental impacts.

In summary: standards are on the one hand used to increase efficiency (of busi-
nesses) and on the other hand to reach public policy goals set by the European
Union.

The question to be addressed is whether the mixing together of these two ‘uses’
into one European standardisation system has not blurred the overall picture,
because characteristics, drivers, interests of and acceptance by various types of
stakeholders differ for standards used for these two purposes.

[cf. Recommendation 2]

However the European standardisation system might manage both ‘types’, in-
cluding their rules of access. But there might be an additional need for public au-
thorities to consider the access issue in case standards are used in the public
domain. This might warrant additional checks on and measures to support access
and the actual participation of all relevant parties in such cases.

Also within ISO an approach is advocated based on the tripod of a balance of
stakeholder interests at the national level, voting by ISO’s national members,
and consensus decision process (i.e. efforts to convince dissidents, see ISO/IEC
Guide 2:2004)3. In practice, however, the ISO committees may also lack diver-
sity. In 2005 a draft guideline was issued to involve a wider set of stakeholders
in committee negotiations, in particularly the usually absent stakeholders such
as consumers, labour representatives and NGOs. Special efforts were made by
ISO on representation in the standards committee on Social Responsibility (i.e.
ISO 26000). For this process a guide on relevant stakeholder categories was
specifically drafted. Representation was to be based on six stakeholder catego-
ries.

These categories are: consumers; government; industry; labour (workers);
NGOs and other, namely “service, support, research and others”.

The Guide to the implementation of directives based on the New Approach and the Global Ap-
proach (Office for Official Publications of the European Communities, Luxembourg 2000) states in
Section 4.3: Conformity with a national standard that transposes a harmonised standard, whose
reference has been published, confers a presumption of conformity with the essential require-
ments of the applicable New Approach directive that is covered by such a standard. The applica-
tion of harmonised standards, which give a presumption of conformity, remains voluntary in the
field of New Approach directives. Thus, the product may be manufactured directly on the basis of
the essential requirements.

These standards relate to both the definition of mandatory essential requirements and appropri-
ate conformity assessment procedures.

This paragraph is mainly based on T.M. Egyedi (Delft Univ. of Technology) & S. Toffaletti (NOR-
MAPME), Standardising Social Responsibility; Analysing ISO representation issues from an SME
perspective, EURAS Workshop on “Standards and Conflict Resolution”, 26-27 October 2007 Dres-
den, Germany. Available as PDF at: http://www.tbm.tudelft.nl/live/pagina.jsp?id=0b330c26-
def4-45e3-a367-
43b61bf0ae45&lang=en&binary=/doc/EURAS_Dresden_2007_SMEs_IS026000.pdf
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A balance of experts from these categories was explicitly desired. However ISO
has stated that such a sophisticated approach is not possible for all regularly
standardisation work as it would delay procedures unacceptably.

5.3 Individual statements expressed in the interviews

Although nearly all standards are European or international, there is a large net-

work of National Standards Organisations. National and European organisations

are well integrated. But the question is raised whether the European system as a

whole is efficient:

— are such large national structures indeed required?

— does this make the European standardisation system more costly than
needed?

Unnecessary costs and complexity may be detrimental to access.

[cf. Recommendation 7]

Some parties believe that the European Commission overestimates their financial
contribution to the European standardisation system. Considering all, much less
than 5% of the costs would be covered by public money as was demonstrated by
a Roland Berger study done in 1999-2000, commissioned by CEN!®.

Several interested parties stress that their budgets don’t allow them to partici-
pate in the European standardisation process in a proper way. The question of
the CEN associate membership fee has for example been mentioned as an obsta-
cle to participation and also as a matter of principle regarding the role public in-
terest stakeholders (can) play in the standardisation process. The fee of about €
10,000 per year is a punitive charge for public interest organisations such as
ECOS and ANEC (respectively representing environmental and consumer inter-
ests at European level).

Moreover the status of associate membership conveys few rights in the eyes of
some stakeholders. The associates sit only as observers in the CEN General As-
sembly (AG), the Technical Board (BT) and the technical committees of CEN. On
the one hand the associates only have limited influence on the strategic direction
of CEN or on its key decisions. On the other hand influence on actual standards
being developed is rather limited if - in the model of CEN and CENELEC - the vot-
ing is done by national delegations (that bring a national vote to the table that
has been decided upon before at national level). Associate members at European
technical committees can hence do hardly anything to influence the decision
making with regard to normative documents at European level.

In several technical committees representation of SMEs is limited or absent, al-
though issues are addressed that are relevant for sectors in which SME operate.
However it does not follow that factors within the standardisation system prevent
participation, it might also be related to characteristics of the SMEs themselves
or their representative organisations. A same line of reasoning applies to other
interests such as those of workers, consumers or of the environment.

Future financing for the CEN System, Roland Berger & Partner GmbH - International Manage-
ment Consultants, December 2000 (Available at:
http://www2.nen.nl/cmsprod/groups/public/documents/bestand/200840.pdf).
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Because the price elasticity of demand for standards is very low (i.e. reducing
prices will not substantially increase the numbers sold) reducing the price of
standards will reduce the revenues of standards bodies substantially, hence costs
can no longer be recovered.

[cf. Recommendation 13]

Having National Standards Bodies selling (EN) standards and having NSBs finan-
cially benefiting from this, is a driver to have standards translated into national
languages and in this respect improving access to standard documents.

[cf. Recommendation 13]

Some observers state that at European level the system is more open and trans-
parent than in many of the national situations.

Some parties state that serious issues are sometimes broadcasted in a distorted
way: the case of the difficulty small producers of gates and doors have to cope
with the cluster of standards that they have to follow is as much an illustration of
an overload of formal requirements as of a lack of information and guidance of
smaller producers from their own trade organisations. Here access might be im-
proved by a better role of for example trade associations and a better coopera-
tion between such organisations and standardisers. (The cluster of standards EN
13241-1, see: video at website http://www.normapme.com.).

[cf. Recommendation 3, 8]

In the view of ESOs the system is so open and transparent that it is indeed very
hard for one particular party (e.g. certifiers or multinationals) to have a control-
ling influence.

The price of standards, for example ISO, is sometimes even a bottleneck for the
European Commission. A particular staff member may hear from the library of a
Directorate General: ‘sorry, too expensive / no budget to acquire these stan-
dards for the library’.

[cf. Recommendation 13]

NGOs do express the view that there is a gap between the principles of stan-
dardisation that are advocated by the standards bodies (open, all interested bod-
ies involved, consensus) and the every day practice: lack of information, large
representation of industry who have a lot to gain, for several other stakeholders
difficulties in digesting information, lack of resources to participate and obtain
standards, not being represented in the delegations (to European level). In some
circumstances various types of stakeholders are ‘only’ observer with different
rights in voting, they perceive their own position as second-class citizens.

[cf. Recommendation 4]

The fact that several National Standards Bodies and Organisations are not only
active as standardisers (i.e. facilitating the evolvement of standards and distrib-
uting existing standard documents) but all have auxiliary commercial activities in
for example certification and training is something that needs more reflection.
The commercial interest in one area may influence decisions in another area.

[cf. Recommendation 1]

‘Lack of resources’ is often mentioned as the major bottleneck. However some

informants have their doubts. In reality it might be a lack of detailed knowledge
with regard to the complexity of the system and its procedures and with regard
to the technical issues at hand. [cf. Recommendations 3, 8, 13].
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Supported training and information campaigns on standardisation issues would
be most welcome. This holds both for groups of stakeholders such as SMEs or
consumer associations and for elements in the curricula of regular (vocational)
educational and training systems. [cf. Recommendation 6]

Some informants question the legitimacy of several parties that are participating
at the European level in standardisation. The activities of such parties are
(partly) financed by European public money: who do they represent?

[cf. Recommendation 5]

Enterprises have immediate economic benefits from participation, it may posi-
tively affect their knowledge on what is going on, reduce production costs or
ease access to markets. For many other types of stakeholders there are no im-
mediate economic returns, hence it is much more difficult to make available the
resources needed to participate in the process.

Although standards bodies do a lot on informing interested parties by means of
websites?, newsletters, user guides, seminars etc. (also in various languages), it
is sometimes difficult to get the type of ‘targeted’ information that is very impor-
tant for various stakeholders such as in which TCs or draft normative documents
are important Occupational Health and Safety (OHS) or environmental aspects at
stake?. [cf. Recommendation 8]

There is a demand for better enforcement of regulations and information ex-
change in several areas of public policy such as food safety. Therefore also mar-
ket surveillance authorities have a strong interest in standardisation for example
concerning the description of testing methods.

The EU research programmes form an important input in the standardisation
process. At national level national researchers should be involved in the process;
the extent to which this is really happening differs between countries. National
Standards Organisations have a role to play (Note that at European level efforts
are made to give proper emphasis to the innovation dimension, in a joint effort
of CEN and CENELEC the Working Group “Standardisation, Innovation and Re-
search, STAIR has been established to increase the co-operation between the re-
searchers and the standardisers).

ESOs should stimulate that knowledge and experience of the standardisation
process is shared between old and new Member States.

Raising awareness about the importance of the standardisation process among
business associations (especially those representing SMEs) is one of the best
ways to stimulate their participation in the process. [cf. Recommendation 8]

Some argue that the integration of environmental and social aspects in the stan-
dardisation process should be done from the start of the process at national
level. So although these interests should be guarded both at national and at
European level, it is crucial to strengthen national level participation of the dif-
ferent types of NGOs.

[cf. Recommendation 4]

See also the dedicated website on the New Approach that has been realised to increase the visi-
bility of New Approach Standardisation in Europe and to provide information on the standardisa-
tion process: http://www.newapproach.org/
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European interest organisations also report that there are situations where there
national members complain that no mirror committees are set up at national
level. This may have various reasons such as for example a lack of interest with
the NSO or an NSO that cannot mobilise sufficient interested parties (with the
consequence that the stakeholder that is making enquiries is told that a mirror
committee could be set up, but that the requesting party should cover all costs,
i.e. € 15,000). [cf. Recommendation 4]

There might be a need to reflect on the link that has been developing between
the European Standards Organisations (ESOs) and the European Commission
(New Approach directives, mandates, subsidies etc.) as it may at a certain mo-
ment in time endanger the position of European standardisation at a global scale.
ISO for example does not have a governmental counterpart playing a role in the
decision making process, and if the situation in Europe would deviate too much
from the other players at global level, this might have an impact on the position
of the ESOs within the global system. [cf. Recommendation 2]
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6 Views of National Standards Organisations

6.1 Introduction

The Internet survey among National Standards Bodies and Organisations (NSBs
and NSOs, hereafter called standards organisations) was implemented in April-
May 2008. In Section 6.2 the main findings from this survey are reported®.

As views expressed in the survey were not always adequately supported by facts
and figures, an additional 10 points questionnaire was distributed in all 30 coun-
tries concerned to all NSBs (members of CEN and CENELEC) and to all NSOs co-
operating with ETSI in the ICT domain.

The results from the 10 points questionnaire have been described in a back-
ground report in a series of 34 narratives, a kind of case descriptions of 34 dif-
ferent standards organisations. Section 6.3 provides a resume.

6.2 The Internet survey among National Standards Organisations

All the information is provided by ‘the response’ as characterized in Table 6.1.
Facts and perceptions were contributed by staff members of standards organisa-
tions in 26 countries in Europe?.

Table 6.1 Response Internet survey among standards organisations

Invited Completed Percentage
Number of countries 30 26 86%
Number of organisations 52 34 65%
Number of experts / groups of experts 128 47 37%

Source: Web based survey among standards organisations in 30 countries
In total 47 experts have filled in the on-line questionnaire (almost) completely.

6.2.1Access to the standardisation process

The participation of 8 groups of stakeholders
Most respondents state that their standards organisation pays special attention
to promote access to standardisation for the different types of stakeholders dis-
tinguished. For public authorities this is as high as 42 of the 47 respondents or
90%. Table 6.2 shows that even for the category with the lowest score, trade
unions, still 57% pay special attention to access issues.

! More detailed findings were reported in the interim report.

2 Countries that have not responded to this part of the study are the ‘old’ Member State Greece
and the ‘new’ Member States: Estonia, Slovenia and Hungary.

75



- 148 -

Table 6.2 Number and percentage of respondents that pay special attention to promoting
access to standardisation, by specific groups of stakeholders (n= 47)

No. Percentage.
Public authorities, government departments and government agencies 42 89%
Consumer associations 41 87%
SMEs, i.e. enterprises employing up to 250 workers 41 87%
Universities and research institutes 40 85%
Employers’ federations; trade associations 37 79%
Large enterprises, i.e. enterprises with more than 250 workers 34 72%
Environmental organisations 28 60%
Trade unions 27 57%

Source: Web based survey among standards organisations in 30 countries.

In addition to the eight groups defined in the questionnaire, respondents also in-
dicate that they pay special attention to local authorities; organisations for per-

sons with disabilities and the Technical Chamber?.

Figure 6.1 shows - as expected - that large enterprises are seen to be most ac-

tive in standardisation?.

Figure 6.1 The participation of specific groups of stakeholders in the standardisation proc-

ess as reported by standards organisations (n= 47)

0% 10% 20% 30% 40% 50% 60% 70%

80%

90% 100%

large enterpr. (n=27)

SMEs (n=23)

public auth. (n=23)

employers (n=27)

cons.ass.(n=23)

university & research (n=27)

-

env.org (n=27)

wmons r-22) [

‘ O Substantially | A little bit O Hardly O Not ‘

Source: Web based survey among standards organisations in 30 countries

! The Technical Chamber of Cyprus (ETEK) is a non-profit organisation that is regulating the Engi-
neering Profession and is acting as the official Technical Advisor to Government and Local Au-

thorities.

2 For each of the eight pre-defined groups a number of questions have been answered. In order
not to overload the respondents they were only asked to provide answers to four series of ques-
tions, therefore these series of questions has only been answered by about 23 respondents

rather than 47.
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Figure 6.2 shows that - depending of the type of stakeholder - 60 to 75% of the
NSOs keep track of the participation of the different type of stakeholders in the
technical committees, mirror groups and working groups.

Also the actual participation of this type of stakeholders is mostly registered (av-
erage 60%). However only a minority have statistics on the participation of the
different types of stakeholders available (average just over 30%).

[cf. Recommendation 9]

Figure 6.2 The percentage of National Standards Organisations that monitor the participa-
tion of specific groups of stakeholders in the standardisation process (n= 47)
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Source: Web based survey among standards organisations in 30 countries

The actual participation of the various types of stakeholders is shown in Figure

6.3 for old and new Member States and EFTA countries separately. The overall

picture as stated by NSOs is that:

— SMEs participate in about 65% of all technical committees

— For public authorities and large enterprises this figure is just below 60%

— For consumers, trade unions and environmental organisations the score is
really rather low, roughly 10 to 20%.

77



- 1580 -

Figure 6.3 Share of TCs etc in which each type of stakeholder participates, as reported by
standards organisations (n=47).
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Source: Web based survey among standards organisations in 30 countries

If we combine the high and very high commitment to standardisation, Figure 6.4
shows that NSOs rank the different types of stakeholders as follows. The repre-

sentatives of the business community and public officials highest, and consumer
associations, environmental organisations and trade unions lowest.

Figure 6.4 The commitment to standardisation for groups of stakeholders, as reported by
National Standards Organisations (n=47).
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Source: Web based survey among standards organisations in 30 countries

Figure 6.5 indicates that generally, NSOs feel that the knowledge that stake-
holders of different types have to participate meaningfully is more or less in line
with the commitment shown.

So the rank numbers in Figure 6.5 are generally in line with Figure 6.4 with two
major exceptions: universities and research organisations score much higher
with relevant knowledge than with commitment; whereas for public authorities
the situation is reversed: a high commitment but a relatively low level of rele-
vant knowledge.
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Figure 6.5 The knowledge of groups of stakeholders to participate meaningfully, as re-
ported by standards organisations (n=47).
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Source: Web based survey among standards organisations in 30 countries

There are also differences with regard to the belief among NSOs that stakeholder

representatives, indeed represent the interest they stand for:

- for public authorities, employers associations and universities this is some 70
to 80%;

— for consumer associations; environmental organisations and trade unions this
is a bit lower: about 50 to 60%.

Figure 6.6 The extent to which groups of stakeholders indeed represent the interest they
stand for, as reported by standards organisations (n=47)
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Source: Web based survey among standards organisations in 30 countries

The staff of the standards organisations also expressed their opinion on the most
important three barriers for stakeholders to be involved in the development of
standards. There are minor differences by type of stakeholders, but the ‘overall
picture shows’ mainly:

— lack of financial resources / not willing to pay the costs involved;

— lack of staff (time);

- failing to properly understand the benefits of standardisation;

— lack of technical expertise.

Some details for specific groups of stakeholders are shown in Table 6.3.
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Table 6.3 Detailed barriers for participation for specific groups of stakeholders as men-
tioned by standardisation organisations.

Stakeholders Barriers mentioned by standards organisations
Consumer 65% of the National Standards Organisations mentioned lack of (financial) re-
associations sources. Once or twice specific issues were mentioned such as ‘having a politi-

cal agenda’ or ‘having too much a legislative approach’.

Trade unions The top issues are lack of interest and the priority for technical subjects
(36%). Also lack of comprehension of the importance of standardisation is

mentioned (14%).

Employers Lack of awareness of the benefits of standardisation scores high (33%). Or-
organisations ganisations tend to focus more on economic and legal issues.
SMEs Lack of (financial) resources tops the list (70%). Also time constraints score

relatively high. Staff of NSOs made the observation that entrepreneurs (and
other staff of SMEs) are generally too much focussed on the every day, imme-
diate job of running the enterprise to be able to find the time or energy to fo-
cus on standardisation. These are issues which are for most of them a more

distant long term objective, if they see the relevance at all.

Large enterprises Often ‘a lack of comprehension is mentioned’, this is however a combination of
not knowing ‘the rules of the game’ and a difference of judgement ‘falling to
understand the benefits of standardisation’. For large enterprises sometimes
the picture emerges of technical staff being adequately equipped to fruitfully
participate and seeing the benefits of participation for the firm, but this techni-
cal staff is sometimes restrained by higher level (non technical) management

that are not sufficiently convinced to provide the necessary resources.

Environmental Financial resources score highest (44%), this ranges from a general lack of
organisations resources, to specific statements such as no budget for travel expenses or
‘they tend to overestimate the cost of participation’. There are also specific
statements such as ‘refuse to participate in a consensus process because they
want to be free to oppose some of the resulting texts’. Also here staff of NSOs
are of the opinion that stakeholders fail to properly see the benefits of stan-
dardisation and are favouring compulsory regulation rather than voluntary

standards.

Public authorities No issues that stand out. Answers are rather evenly distributed among general
issues such as lack of awareness, financial resources, priority, and technical

expertise

Universities and Financial resources top the list (59%)

research org.

Source: Web based survey among standards organisations in 30 countries (about 25 respon-

dents per item)

General access issues

The respondents have described the information policy of their own NSO towards
the various groups of stakeholders on a scale from very passive to very active.
All respondents opt for a position average to very active (very active 21%; ac-
tive 55% and average 23%), none chose passive or very passive.

Also when asked about access to the standardisation process for the various
types of stakeholders in their own country compared to other European coun-
tries, the respondents express rather positive views. 69% state that ease of ac-
cess is above average in their country, whereas only 6% opt for less than aver-
age. We are inclined to see this as an indication that NSOs tend to overestimate
the ease of access to standardisation at their own organisation.
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Table 6.4 Comparing national and European standardisation (CEN, CENELEC, ETSI) in
terms of ease of access for the various types of stakeholders, views of respon-
dents from standards organisations (n=47)

Region Total
Old MS New MS EFTA
(n=31) (n=10) (n=6) (n=47)
percentages

Much easier for national standardisation 26 0 17 19
Easier for national standardisation 23 40 33 28
About the same 39 50 50 43
Easier for European standardisation 3 10 0 4
Do not know / no answer 10 0 0 6
Total 100 100 100 100

Source: Web based survey among standards organisations in 30 countries

The perception of standards organisations is clearly that easy of access is much
higher for national standardisation, 47% (much) easier national vs. 4% easier

European (see Table 6.4).

Table 6.5 Comparing European (CEN, CENELEC, ETSI), and international standardisation
(ISO, IEC, ITU), in terms of ease of access for the various types of stake-
holders, views of respondents from standards organisations (n=47)

Region Total
Oold MS New MS EFTA
(n=31) (n=10) (n=6) (n=47)
percentages

Much easier for European standardisation 10 0 6
Easier for European standardisation 23 0 17 17
About the same 55 90 83 66
Easier for international standardisation 0 10
Much easier for international standardisation 3 0
Do not know / no answer 10 0
Total 100 100 100 100

Source: Web based survey among standards organisations in 30 countries

Somewhat more remarkable is the perception of standards organisations that
ease of access is higher for European standardisation than for international stan-
dardisation. European is (much) easier according to 23% of the respondents vs.
international (much) easier 4% (see Table 6.5). However, still about two thirds

state that it is about the same.
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Table 6.6 Conditions that apply for participation of stakeholders in the standardisation
process, views of respondents from standards organisations
(n=47, more answers possible)

Have to be members of the standards body 14
Are required to pay a financial contribution for the participation in a specific drafting process 17
Are required to pay a lump sum for access (to nearly all committees) 5
Other 26
Do not know / no answer 2

Source: Web based survey among standards organisations in 30 countries

Respondents provided 26 specifications of the other conditions that determine

the fee to be paid listed in Table 6.6; to mention only a few:

— access is free (4 times);

— no conditions apply (three times);

— financial contribution is required for industry, laboratories, control;

- free access to standardisation process for consumer and environmental or-
ganisation and with some standard organisations also for trade unions and
universities;

— participants only have to cover part of their expenses when travelling abroad.

More details on the same issue are provided in Section 6.3.

Table 6.7 Which factors determine the participation fee in technical committees (an-
swers from 17 standards organisations (see Table 6.7), more answers possible

By type of document being drafted 0
For national, European or international (standard) documents 4
By type of stakeholder (NGO, large enterprise, small enterprise, etc.) 17
Variation depends on other criteria: 6
Do not know / no answer 4

Source: Web based survey among standards organisations in 30 countries

Table 6.7 shows that also other criteria determine the fee to be paid, these are:

— the level of activity and services provided (twice);

— the number of projects within the technical committee and (to a lesser extent)
the number of participants. Participation is free for consumer and environ-
mental organisations, trade unions and universities;

— membership of committees;

— number of participants of the national mirror committee and the number of
projects in the committee (variations between committees are relatively
small);

— ‘pay for play’: costs are split over participants for total services rendered.

More details again in Section 6.3.
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Table 6.8 Availability of financial support for certain categories of stakeholders that lack

resources to participate, views of respondents from standards organisations

(n=47, more answers possible)

There is support available by national government, e.g. subsidies
There is support available by us (standards organisations), e.g. reductions
Other

Do not know / no answer

21

10

15

10

Source: Web based survey among standards organisations in 30 countries.

The answers given by ‘other’ (see Table 6.8):

— access is free, only time involvement is required and feedback to interests to

be defended;
— contribution to business trips;
— exclusively for trade unions;

— financial support via national government for consumer participation and fi-

nancial support for travel to overseas meetings;
- government subsidy for consumers participation on European level;

— grants to attend national, European or international standardisation meetings;

— in exceptional cases there is support available for experts;

— standards organisations contribute financially to active members of national

TC to participate at meetings of European TCs;
— public authorities have free access;
— support available for consumer representatives.

Table 6.9 Means that are used to facilitate the circulation of information on the stan-

dardisation process outside the system, views of respondents from standards

organisations (N=47, more answers possible)

Direct dissemination (printed newsletters, journals and/or email bulletins distributed
by us)

Available on website (passive)

Published in magazines of third parties (i.e. trade, sector or professional journals)

Regular contacts with external parties, e.g. sector and professional organisations,
consumer or environmental interest organisations

Regular seminars, workshops, conferences etc.
None of the above

Do not know / no answer

40

47

35

34

36

Source: Web based survey among standards organisations in 30 countries
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Table 6.10 The main barriers to participation in the standardisation process for the vari-
ous types of stakeholders as perceived by staff of standards organisations
(N=47, more answers possible)

Lack of awareness 36
Lack of understanding of the standardisation process 32
Considering perceived benefits and costs, not willing to make the time available 29
Lack of expertise on the standardisation subject 28
Do not find it important enough 24
Need to master foreign languages / lack of language skills 16
Considering perceived benefits and costs, not willing to pay the required fees 12
In-transparency of the standardisation process 2
Other, specified as travel expenses 1
Do not know / no answer 2

Source: Web based survey among standards organisations in 30 countries

Staff of the National Standards Organisation state that lack of awareness and
lack of understanding (of the benefits of standardisation) and expertise are
clearly the most important barriers for the participation of the various types of
stakeholders. [cf. Recommendation 6]

Time and money spent to travel to meeting places may be a hindrance to the
participation in the standardisation process. Figure 6.7 presents the view of re-
spondents from the National Standards Organisations, There is a remarkable dif-
ference between old en new Member States: in the old Member States the physi-
cal distance is less a barrier than in new Member States.

The influence of distance might be reduced by applying more often and more so-
phisticated ICT tools. [cf. Recommendation 12]

Figure 6.7 The extent to which the physical distance to the meeting place is a barrier to
participate in the standardisation process, views of respondents from stan-
dards organisations (n=47)
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Source: Web based survey among standards organisations in 30 countries
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Complaints and suggestions from stakeholders

Staff members of National Standards Organisations have also been asked about
any complaints received about the access to the standardisation process. Table
6.11 shows that as much as 70% of the respondents state that no complaints
were received from stakeholders regarding the access to the standardisation
process. With new Member States this holds for even 9 out of 10 respondents.

Table 6.11 Formal complaints from stakeholders regarding access to the standardisation
process in 2007, as reported by respondents from standards organisations
(n=47), by region

Region Total
up ey T wew
percentage
Received 19 0 0 13
Not received 61 90 83 70
Don't know/ no answer 19 10 17 17
Total 100 100 100 100

Source: Web based survey among Standards organisations in 30 countries

Only three of the six respondents that state that complaints were received pro-
vide information on the number of complaints received:

— one respondents mention 5 complaints;

- two respondents mention about 40 complaints.

16 of the 47 respondents, i.e. 34%, report that a register of complaints does ex-
ist in their country. These registers are maintained by the standards organisa-
tions themselves. [cf. Recommendation 9]

Table 6.11 shows that 13 respondents state to have received complaints, only 6

of these report the dominant (type of) complaints:

— lack of awareness of drafts in progress (twice);

- language;

- no information made available;

— the participation fee (because of introducing a new fee system in 2007 more
complaints were received);

— they must sometimes pay for access to some standards before being able to
comment;

- travel expenses;

— voting not transparent;

- commercial manoeuvres;

— lack of ease in obtaining documentation.

On the other hand 9 of the 47 respondents, i.e. nearly 20%, report that sugges-
tions were received from stakeholders with regard to access issues. About 25%

of the respondents state that a register of suggestions is maintained by the Na-
tional Standards Body (12 out of 47).
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The dominant (type of) suggestions received (reported by 12 respondents) were:

1 About fees and participation

— Access of public authorities to the standardisation process; difficulties to pay
the participation fees;

— Charge for participation;

— More subsidies to participation (three times).

2 About providing information

— Improving the identification and clarity of standards;

- Improvement in the national standardisation information system;

— More efficient dissemination of information (twice);

— To improve standards organisation’s web site;

— More timely dissemination of information;

— Make standardisation documents available in the national language.

3 About training

— To organize more training courses for stakeholders and society;

— Teaching about standards and standardisation;

- Training courses for standardisation officers.

4 About availability/price of standard documents

— In contacts with stakeholders, the need for cheap (or even free) standards
was voiced. However the stakeholders also understood that in the present
business model the financial contribution by selling standards could not be
missed;

— Request of members of national TCs to have access to valid standards free of
charge at the web site;

— More discounts to prices of standards;

— More efficient availability of documentation;

— Other issues;

— The government should strengthen the National Standards Organisation by in-
creasing its contribution to standardisation;

— Develop feedback on application of standards.

6.2.2 Access to standard documents

We have asked the National Standards Organisations to what extent the stan-
dardisation documents are available in the national languages. The results, pre-
sented in Table 6.12 reveal that almost half of the respondents indicate that less
than 25% of the standards are available in their language.

Table 6.12 Availability of standardisation documents in the national language, views of
respondents from standards organisations (n=47)

Frequency

None of the standards that have been adopted in this country are available in the 3
national language (0%)

1 - 25% are available in national language 21
26 - 50% are available in national language 3
51 - 75% are available in national language 2
76 - 99% are available in national language 9
All standards that have been adopted in this country are available in national 8
language (100%)

Do not know / no answer 1
Total 47

Source: Web based survey among standards organisations in 30 countries
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Table 6.13 The effect of Internet on the access to standard documents, views of respon-
dents from standards organisations (n=47)

Hardly any effect 1
Made it somewhat easier / more accessible 4
Made it much easier / more accessible 40
Do not know / no answer 2
Total 47

Source: Web based survey among standards organisations in 30 countries

85% of the respondents feel that the Internet has made access to standards
documents much easier, for example because:

- information on standards is more easily available;

— hardcopies of standards can be ordered at the website;

— hardcopies of standards can be ordered and paid at the website;

— electronic copies of standards can be bought and paid at the web site;

— electronic copies of standards are freely available at the web site.

It has also been investigated to which extent providing user guides for standards
is an appropriate response to the criticisms that the text of standard documents
is too complicated and that it contains too many references to other standards.
The results are presented in Table 6.14.

Table 6.14 Providing user guides for standards is an appropriate response, as reported by
respondents from standards organisations (n=47)

Hardly 5
To some extent 27
To a large extent 11
Do not know / no answer 4
Total 47

Source: Web based survey among standards organisations in 30 countries

The price of standard documents

Table 6.15 shows that in the eyes of standards organisations, the price for buy-
ing a standard is only a moderate barrier to the use of standards.

Table 6.15 The price of standards as a barrier to their use, views of respondents from
standards organisations (n=47)

Frequency
Not at all 18
To some extent 22
To a large extent 4
Do not know / no answer 3
Total 47

Source: Web based survey among standards organisations in 30 countries
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To the extent that the price of standards may indeed be a barrier, some 33 re-
spondents mention a series of arrangements that are applied by standards or-
ganisations to reduce this barrier:

— reduced price for schools and universities (mentioned 7 times);

— discounts for standards organisation’s members (three times);

— discounts (twice);

— 20% discount for standards organisation’s members;

— 30% discount for TC members;

— 90% discount for students;

- efforts to reduce price of standards if sold in large volumes;

— reduced price for subscriber members (customer web shop);

— subscription collections of standards (four times);

— promotions with rebates;

— special arrangements exist with entities that have overall sectoral needs;

— special conditions are offered to local authorities;

- licence agreements enabling lower prices when using many standards;

— package deals;

— special price for standards supporting laws;

— special prices for public libraries;

— development of special products, e. g. handbooks, collections of standards;
- handbooks for special price for students;

- packages editions (twice);

— collections CDs;

— publications that compile sectoral standards are continuously published;

— PDF-on line access to series of standards;

— series of standards on CD-ROM with reduced price;

— discussions on a case by case basis with any stakeholder;

— standards are sold through a number of resellers to raise competition (twice);
- handbooks / collections of standards to reduce prices (three times).

37 respondents provided an answer with regard to the share of sale of standards
in the total revenue of their organisation; the answers range from 0 to 99%. On
average a substantial part of the standards organisation’s budget is derived from
selling standards, generally 30 to 50%. 15 respondents provided information
with regard to the sales of harmonised standards only. This source of income
constitutes 0 to 30% of all revenues of the standards organisations, with an av-
erage of 5 to 10%.

The respondents have also been asked to indicate their view on the possibilities
to reduce the price of standard documents substantially. Table 6.16 shows that
two thirds of the respondents that provided an answer (n=41) feel this is a bad
idea with regard to harmonised standards. On the condition that the revenue
losses of standards bodies are compensated, 11 respondents (27%) judge this to
be a good idea for harmonised standards.
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Table 6.16 Judgement by respondents from standards organisations (n=47) on the idea
to reduce the price of harmonised standards (those supporting New Approach

directives)
Frequency
This is a good idea 3
This is a good idea provided the revenue losses of standards bodies are compensated 11
This is a bad idea 27
Do not know / no answer 5
Total 46

Source: Web based survey among standards organisations in 30 countries

If the same question is asked with regard to standards in general, almost an
identical picture emerges (Table 6.17).

Table 6.17 Judgement by respondents from standards organisations (n=47) on the idea
to reduce the price of other standards

Frequency
This is a good idea 3
This is a good idea provided the revenue losses of standards bodies are compensated 10
This is a bad idea 28
Do not know / no answer 5
Total 46

Source: Web based survey among standards organisations in 30 countries

About 22 of the 47 respondents made use of the opportunity to provide addi-
tional comments. The overall picture is very clear and it could be described as
follows:

— The current system is good, further reducing prices of standards will probably
jeopardise the functioning of the present system.

- Standard making should be neutral, and its costs should be paid by all inter-
ested parties together, therefore it is not an option to have one specific group
of stakeholders finance all the operations.

— As a matter of principle, standardisation should continue to be a tool of self-
regulation by industry. Therefore, public funding is not an option.
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6.3 Additional information from National Standards Organisations

6.3.1 Introduction

The original plan for this study anticipated five major steps:

Step 1 - View of European Standards Organisations (CEN, CENELEC, ETSI).
Step 2 - View of European interested parties.

Step 3 - View of National Standards Bodies and Organisations (NSBs, NSOs).
Step 4 - View of NSBs and NSOs in 12 selected countries.

Step 5 - View of national interested parties in selected countries.

These views are whenever possible supported by facts and figures. However, the
Internet survey among NSBs and NSOs in Step 3 did not produce all the factual
information regarding access and participation issues at national level as re-
quired. To remedy this situation, it was decided to develop an additional 10
points questionnaire and to distribute this to all NSBs, members of CEN and
CENELEC, and to all NSOs cooperating with ETSI in all 30 countries concerned.
All in all, invitations were sent to some 51 organisations in 30 countries on 17
July 2008".

The 51 organisations are presented in Table 6.18 on the next page. Till January
16 2009, 34 responses were received (these are highlighted in the table and rep-
resent slightly more organisations, e.g. NEN/NEC and BSO/BEC were covered in
one response).

! Much more invitations to persons were sent. The number of organisations is a bit arbitrary be-
cause of the Electrotechnical Committees at for example NEN, SUTN or BSI. If we include these
as separate organisations we arrive at 51 organisations. However often only one response has
been received such as for NEN/NEC or BSI/BEC.
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Table 6.18 Response from National Standards Bodies (members of CEN and
CENELEC) and National Standards Organisations cooperating with ETSI
on 10 points questionnaire (highlighted).

163 -

Country CEN members CENELEC members ETSI members
(no. of
NSBs/NSOs)
1 | Austria (2) ‘
2 | Belgium (2)
3 Bulgaria (2) 7‘7 Communications Regula- N
tion Commission
4 Cyprus (1)
5 Czech Rep. (1)
6 | Denmark (2) ‘
7 | Estonia (2) ‘7 Estonian Technical Sur- |
veillance Authorit
8 Finland (3) SESKO Standardization in
Finland
9 France (2) Union Technique de
I'Electricité
10 | Germany (2)
11 | Greece (1) Hellenic Organization for Standardization (ELOT)
12 | Hungary(1) Hungarian Standards Institution (MSZT)
13 | Iceland (1)
14 | Ireland (2) Electro-Technical Council
of Ireland Limited
15 | Italy (3) Ente Nazionale Italiano Comitato Elettrotecnico CEI/CONCIT,
di Unificazione (UNI Italiano CONCIT/ISCTI
16 | Latvia (1)
17 | Lithuania (1)
18 | Luxembourg (1)
19 | Malta (1)
20 | Netherlands (2)
21 | Norway (3) Norwegian Post & and
Telecommunication Au-
thority
22 | Poland (1) Polish Committee for Standardization (PKN)
23 | Portugal (1)
24 | Romania (1)
25 | Slovak Rep. (2) Slovak Electrotechnical
Committee /Slovak Stan-
dards Institute
26 | Slovenia (1) Slovenian Institute for Standardization (SIST)
27 | Spain (1)
28 | Sweden (3) ‘ ITS - Information Tech-
nology Standardization
29 | Switzerland (3) ‘
30 | UK (2) British Electrotechnical

Committee / BSI

Total (51) Responses: 34
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The interim report (summer 2008) contained already 17 ‘narratives’ based on the
completed questionnaires received by 8 August 2008 (in addition one organisa-
tion returned some information by e-mail). After sending out some reminders®
16 additional reports were received up to 16 January 2009. So the following nar-
ratives are available and summarised in this report:

1 Austria - ON

2 Austria - OVE Austrian Electrotechnical Association

3 Belgium - BEC

4 Belgium - NBN

5 Bulgaria - BDS

6 Cyprus - Cyprus Organisation for Standardisation (CYS)
7 Czech Republic - CNI

8 Denmark - DS

9 Denmark - NITA

10 Estonia - EVS

11 Finland - SFS

12 Finland - FICORA, Finnish Communications Regulatory Authority
13 France - AFNOR

14 Germany - DIN

15 Germany - VDE

16 Iceland - IST

17 Ireland - NSAI The National Standards Authority of Ireland
18 Latvia - Latvian Standard

19 Lithuania - LST

20 Luxembourg - ILNAS

21 Malta - MSA

22 Netherlands - NEC and NEN

23 Norway - NEK

24 Norway - SN

25 Portugal - IPQ Instituto Portugués da Qualidade

26 Romania - ASRO

27 Slovakia - SUTN Slovakia

28 Spain - AENOR

29 Sweden - SEK

30 Sweden - SIS

31 Switzerland - ASUT

32 Switzerland - Electrosuisse/CES

33 Switzerland - SNV Swiss Association for Standardisation
34 UK - BSI and BEC

Much more details are provided in the Interim report on the 10 points question-
naire completed by 34 NSOs, submitted by EIM Business & Policy Research to DG
Enterprise and Industry, January 2009.

1 EIM greatly acknowledges the support received from the European Commission, CEN, CENELC
and ETSI in sending out a second series of reminders.
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6.3.2Summary of questionnaire used

The 10 questions - that were each accompanied by a number of sub-questions -
can be summarised as follows:

Q1 Conditions for participation by 8 types of stakeholders in your organisa-
tion (NSB) in governing bodies and national technical committees and
working groups.

Q2 Membership and fees by 8 types of stakeholders.

Q3 Fees to be paid for participation in national technical committees, by 8
types of stakeholders.

Q4 Number of national technical committees and working groups in NSB and
participation of 8 types of stakeholders. In addition the participation of
consultants and/ or certifiers was raised.

Q5 Number of experts within the standardisation process of 8 types of
stakeholders and the number of consultants and/or certifiers among ex-
perts.

Q6 Number of organisations and/or experts that are addressed and involved
in public enquiries and the number of consultants and/or certifiers in-
volved.

Q7 How do NSBs guarantee that national technical committees and working
groups are indeed representative, i.e. that the composition is balanced?

Q8 How do NSBs build consensus in national technical committees and work-
ing groups to make sure that it really represents the consensus of all
stakeholders?

Q9 The rules that exist in NSBs to form national delegations to European
technical committees to represent the national position and cast the na-
tional vote.

Q10 Virtual participation. Next to actual participation by being present at
meetings of committees etc., are there other forms of participation and
consultation of stakeholders, for example by using ICT tools such as web
fora etc.

6.3.3Summary of results

The various case descriptions vary quite substantially, and although a wealth of
specific information is available in the 34 case descriptions that cover 70 pages
of text, only a limited number of general conclusions can be arrived at.

In this section we summarise some general observations arranged by the topics
of the ten major questions.

The type of legal entity

Many different organisational structures do exist. Most standards organisations
(21 out of 34 or 62%) are membership organisations on a not for profit basis,
but many variations do exist, such as:

— state organisations, e.g. CNI in the Czech Republic; Institut Luxembourgeois
de Normalisation ILNAS in Luxembourg is a department under the umbrella of
the Minister of Economy and Foreign Trade, the Portuguese Institute for Qual-
ity IPQ is a governmental entity under the Ministry of Economy and Innovation
and MSA in Malta is a public funded autonomous entity;

— not for profit organisations, but having commercial sub-departments, such as
the certification and inspection departments of NSAI in Ireland that make up
for deficits in the standardisation area, or AFNOR;
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— not for profit organisations without members, such as the foundation NEN in
the Netherlands that recovers it costs mainly by charging participants in tech-
nical committees and users of standards (‘pay for play’) or DS in Denmark;

— organisations for which standardisation is only a part of their activities and
objectives, e.g. the Austrian Electrotechnical Association OVE;

— the limited liability corporation LVS in Latvia, or a private company with the
state as only shareholder in Cyprus (CYS);

— NITA is the Danish National IT and Telecommunication Authority and hence no
not-for-profit organisation and without any members;

— Centralised organisations versus organisations that have most of the stan-
dardisation work done with a range of associated organisations, e.g. NBN in
Belgium or AFNOR in France.

Membership conditions

With many organisations all interested parties in the country can join as mem-
bers, e.g. EVS in Estonia or SFS in Finland: consumer associations, trade unions,
environmental organisations, universities and research institutes may all be a
member of SFS and have the possibility to be elected in the governing bodies.
Generally the only condition that varies with the type of stakeholder is member-
ship fees (see next section).

Specific conditions of membership reported:

— Parties that have a declared interest and sign an agreement on rights and du-
ties can join (ON in Austria).

— The conditions for participation in BDS in Bulgaria are stipulated in Article 8.5
of the National Standardisation Act and Article 8 (2) of the BDS statute: “Per-
sons wishing to support national standardisation activities and who agree to
comply with the BDS statute and belonging to the following groups can be-
come BDS members: (a) Employer associations, industrial branch chambers,
manufacturers and traders; (b) Ministries, agencies, commissions and admin-
istrative structures of the Executive established by law or a decree of the
Council of Ministers; (c) Scientific organisations, research institutes and uni-
versities; (d) Conformity assessment bodies, including inspection bodies, cer-
tification bodies, testing and/or calibration laboratories; (e) Associations of in-
surers, consumer associations, professional organisations and trade unions.”

— In Iceland the law determines that membership of IST is open to any kind of
stakeholder.

— AENOR in Spain distinguishes five types of members among the total member-
ship of 882 members: (a) 169 corporate members, i.e. employer’s federations
and trade associations; (b) 539 individual companies; (c) 82 public/non-for
profit institutions such as public administrations, foundations, etc; and (d) 92
others (membership numbers by type of stakeholders are for several NSOs
presented in Table 6.19).

Membership fees for eight types of stakeholders

Also here, the situation in each country and for each standards organisation has

its specific features, for example:

— With ON in Austria enterprises pay an annual membership fee that range from
€ 185 (up to 10 employees) to € 12,650 (more than 42,000 employees),
whereas the annual subscription fee for associations, federations and insti-
tutes is decided upon by the board and is at least € 990.

— BEC in Belgium have a category A membership for associations of enterprises
(at least € 30,000 per year) and a category B membership of € 1,350 (con-
sumer associations, trade unions, SMEs and large enterprises (or covered by
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cat. A membership of their organisation); environmental organisations and
universities. Public authorities do not pay a fee.

BDS in Bulgaria has just over 400 members that pay on average about € 275
annually, bringing their joint contribution to € 112,000. But different fees ap-
ply to different categories: consumer associations: € 150; trade unions:

€ 100; employers’ federations, trade associations: € 100; micro enterprises:
€ 100; small enterprises: € 150; medium-sized enterprises: € 200; large en-
terprises: € 250; environmental organisations: € 100; public authorities

€ 100; universities and research institutes: € 150; associations of insurance
companies and banks: € 250; conformity assessment bodies, including inspec-
tion bodies, certification bodies, testing and/or calibration laboratories: € 150;
corporate members: € 150.

At CYS is Cyprus there are 85 members of different categories and they all
pay an annual fee of about € 185.

The membership fee for SFS in Finland varies from € 800 to 12,700 for the
different employers federations according to the size of the organisation. All
ministries and one university are also member but they do not pay an annual
membership fee.

For AFNOR in France the structure of fees is as follows: (a) consumer associa-
tions, environmental organisations and trade unions, no obligation to become
member, but if they want membership fees are 166 euro; (b) employers’ fed-
erations, trade associations € 775; (c) for enterprises, the membership fee
depends on their turnover; (d) for public authorities, universities and research
institutes there is no membership fee.

The membership fees of DIN are based on the number of employees a busi-
ness or organisation had in the previous year. Included in the fee is a license
to copy standards for in-house use and to store standards electronically for
use in internal networks. Those not wishing to make use of this license pay a
reduced fee. To fee varies from about € 800 for 1 - 100 employees to almost
€ 13,000 for 9,000 -10,000 employees.

For IST in Iceland there are three levels of membership fees. (a) The highest
annual fees, 100,000 ISK (nearly € 600, 1 January 2009) are paid by minis-
tries, public institutions with more than 50 employees, private companies with
more than 1,000 million ISK turnover (nearly € 6 million), and sector organi-
sations with more than 100 million ISK turnover (nearly € 600,000). (b) an
annual fee of currently 70,000 ISK (about € 410) is paid by public institutions
with between 20 and 50 employees, private companies with a turnover be-
tween 100 million ISK (€ 600,000) and 1,000 million ISK (€ 6 million), sector
organisations with a turnover of less than 100 million ISK (€ 600,000), and
associations of individuals with more than 500 members. (c) The lowest an-
nual fees, currently 50,000 ISK (nearly € 300), are paid by public institutions
with less than 20 employees, private companies with less than 100 million ISK
turnover (€ 600,000), and associations of individuals with fewer than 500
members. (d) In addition, the Board of IST can exempt a member from paying
an annual fee. This has only been done for the Consumers’ Association of Ice-
land (since the establishment of IST).

NEK in Norway has no members among consumer associations, trade unions,
individual SMEs, environmental organisations or universities and research in-
stitutes. Three employers’ federations or trade associations; 4 individual large
enterprises and 5 government departments are member each paying an an-
nual subscription fee of € 12,500.

With SN Standards Norway the membership fees depend on the size of the or-
ganisation or company. The maximum fee in July 2008 was € 5,000 for large
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organisations having more than 1,000 members or employees. A typical Nor-
wegian SME was paying € 650.

— ASRO in Romania has slightly different fees for different types of stake-
holders, but non profit organisations pay less than € 100 euro per year.

- The membership fee of AENOR varies depending on the type of institution and
its market volume and/or annual budget, ranging from € 1,900 per year for
federations representing a market volume of less than € 300 million to
€ 7,500 per year for national federations that represent a market volume of
over € 900 million. For individual entities, whether companies or not-for-profit
organisations, the fee ranges from € 190 per year for entities with an annual
budget lower than € 0.6 million to € 750 per year for those with an annual
budget above € 6 million Euro.

— SEK in Sweden is a non-for profit membership organisation with a member-
ship fee of € 210 for all members (i.e. no distinction by type of stakeholder or
size);

— The membership fee for SIS in Sweden is the same for all members with one
exception: members with an annual turnover of less than € 2 million pay half
the membership fee.

— The overall membership fee of Electrosuisse/CES is € 1 million contributed by
1,779 members (average about € 560).The approximate annual membership
fees are: (a) consumer associations € 200; trade unions € 200; employers’
federations, trade associations € 200; SME € 350; large enterprises € 2,650;
environmental organisations € 500; public authorities € 1,000; universities
and research institutes € 420;

— The fees for being a BSI member in UK depend on the number of employees
and turnover of the organisations, rather than the type of organisation: Con-
sumer associations, € 175; trade unions, employers’ federations; trade asso-
ciations, environmental organisations, SME, € 175 - € 1,187; large enter-
prises, € 418 - € 1,187; public authorities € 231 - € 1,187, universities and
research institutes, € 175.

Fees to be paid for participation in national technical committees

Again, also with regard to Q3 on fees, the situation varies quite a lot from one
organisation to the other. However with nearly half of the organisations there are
no (additional) fees required to participate in technical committees. This applies
to at least 15 organisations:

ON and OVE, Austria?! IST, Iceland IPQ, Portugal

CYS, Cyprus LVS, Latvia SUTN, Slovakia

CNI, Czech Republic LST, Lithuania, Electrosuisse, Switzerland
EVS, Estonia ILNAS, Luxembourg BSI, UK

FICORA, Finland MSA, Malta

— A second group, amongst which NEN in the Netherlands, applies the ‘Pay for
Play’ principle. NEN acts as a facilitator and the stakeholders have to pay
these costs. The distribution among them (all paying, or some exempted) is
decided by the TC itself. SN in Norway uses a system in which the participants
bear the costs of their ‘own’ committee either in cash or in kind. Also with

! New members have to pay an entrance fee however, that includes a one day workshop to intro-
duce new participants to the standardisation system.
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AENOR in Spain and with SIS in Sweden the TCs decide themselves on the fee
structure used to finance their activities.

— At OVE or ON in Austria one has to pay an entrance fee of € 380 that includes
a one day workshop to introduce new participants to the procedures involved
(paid only once per person).

— At BEC in Belgium one has to pay € 650 per expert per domain to participate
in technical committees.

— At NBN in Belgium a contribution might be required to cover the operational
costs of that TC (maximum € 2,000 per year).

— At BDS is Bulgaria the fee to participate in TCs generally varies from € 50 to
€ 100. For associations of insurance companies and banks this will be some-
what higher, up to € 250 per year.

— At DS in Denmark the annual fee for TCs is either € 1,600 or € 2,400 depend-
ing on the activity level of the TC (There is a discount for SMEs, their fees are
respectively € 1,335 and € 1,600 (so a reduction by 17 to 34%).

— At SFS in Finland there is a fee of € 1,200 for national technical committees
and € 800 for mirror committees.

— AFNOR distinguished two types of participants. Consumer associations, envi-
ronmental organisations, trade unions and universities and research institutes
pay nothing; employers’ federations; trade associations, small and large en-
terprises, public authorities, government departments and government agen-
cies pay a fee depending of the program and the project.

— Also DIN in Germany charges a fee to participate in TCs, in 2008 this was
fixed at € 950 excl. VAT per person and per committee. DKE in Germany fol-
lows almost all rules and regulations of DIN, however at DKE no fees apply for
TCs.

— At NEK Norway a contribution of € 375 per member per year is due.

— With ASRO in Romania the fee to participate in a TC is € 60 for each represen-
tative in each TC.

— With SEK in Sweden the fee varies with the number of work items dealt with
in a TC from about € 200 to € 750.

— With SNV in Switzerland, the fee to participate in one technical committee is
included in the general membership fee. Additional committees are charged
with € 300 per annum.

The number of members of the standard organisations is presented by type of
stakeholder for several National Standards Organisations in Table 6.19. This ta-
ble already suggests that participation of especially environmental organisations
and trade unions is rather limited. The number of SMEs in the six standards or-
ganisations that provided these detailed data (many standards organisations do
not have members as described above) is not very worrying: the number of SME
members is much larger than the number of large enterprises. However SMEs
are still underrepresented, as there are about 500 times more SMEs than large
enterprises in Europe. More details are presented - for much more standards or-
ganisations - in Table 6.20, which provides details of the participation of stake-
holder organisations and experts in technical committees.

Table 6.20, in which information from 21 standard organisations is summarized

provides two types of information:

— the number of TCs in which stakeholders organisations participate;

- the number of experts that participate in the standardisation work on behalf
of these stakeholder categories.

All this information is provided by the standards organisations in the 10 points

questionnaire.
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For several standards organisations only the number of individual enterprises
among their members is known, without a distinction by size of enterprise. For
those that have these statistics available, the number of SMEs and larger enter-
prises is often of the same order of magnitude. Obvious exceptions are:

— CNI, Czech Republic, reports 15 to 20 times more participation by large enter-
prises as by SMEs;

- LVS, Latvia, reports only a small numbers, however 5 times more SMEs than
large enterprises;

— With IPQ in Portugal, there are nearly 1.5 more SMEs active than large enter-
prises, however the number of experts from SMEs is nearly 8 times higher
than for large enterprises (remarkable fact is that SMEs send on average just
over 4 experts per organisation, and larger enterprises less than 3);

— ASRO, Romania, about twice as much participation from SMES than from large
enterprises.

If we take the participation from the business community as a yardstick, the fol-

lowing observations with regard to the other stakeholder categories can be

made:

— Consumers: in many countries participation is reported to be rather low or
even zero, with major exceptions: Cyprus, Czech Republic, France, Lithuania;

— Environmental organisations: even lower than consumers, with exception Lat-
via with 40 experts;

— Trade unions: generally very low except with DS in Denmark and to some ex-
tent with AENOR in Spain and SNV in Switzerland;

— Public authorities: in nearly all countries a sizeable participation;

— Universities and research institutes: in most countries a sizeable participation;

— A general observation with regard to consultants, certifiers and laboratories is
more difficult as this category was not distinguished in many cases.

[cf. Recommendation 3, 9]
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Table 6.19 Number of members of National Standards Organisations by type of stakeholder, some illustrations

Electro-

AENOR CYS BDS SEK suisse/CES SNV

Spain Cyprus Bulgaria Sweden Switzerland Switzerland
SMEs 307 49 157 7 1,442 450
Large enterprises 232 16 52 150 80
Employers’ federations 169 1 49 4 5 3
Consumer associations 0 1 0 5 10
Environmental 0 0 0 2 4
organisations
Trade unions 0 0 0 5 3
Public authorities 82 (incl. not 15 41 7 50 50

for profit

org.)
Universities and research 4 46 0 120 30
institutes
Consultants, certifiers, 29 2 -
laboratories
Others 92 31 2 20

-171 -
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Table 6.20 Participation in the number of technical committees by type of stakeholder and number of experts participating, some illustrations (table part A)

Nmber Participation Participation Participation Participation Participation Participation Participation
of in TCs - num- | in TCs - num- | in TCs - num- | in TCs - num- | in TCs - num- | in TCs - num- | in TCs - num-
experts ber of experts | ber of experts | ber of experts | ber of experts | ber of experts | ber of experts | ber of experts
ON BEC BDS CYS CNI DS EVS SFS
Austria Belgium Bulgaria Cyprus CZ Rep. Denmark Estonia Finland
SMEs 143 - 172 69 - 429 29 - 30 5-15 245 - 1261 31-175 10 - 23
Large enterprises 3019 60 - 315 29 - 20 100 - 235 8 - 28
Employers’ federations 83 - 244 37 -72 29 - 50 0-98 71 - 98 31 (incl. trade 9 - 33
unions) - 53
Consumer associations 335 0 1-5 29 -2 15-15 20 - 21 1-1 2-4
Environmental (incl. other 0 0-0 2-5 2-0 1- 2 0-0 0-0
. NGOs)
organisations
Trade unions 0 0-0 0 0-0 15 -17 1-1
Public authorities 1,062 68 - 14 65 - 154 29 - 80 42 - 126 136 - 364 23-50 9-26
Universities and re- 950 70 - 32 29 - 20 70 - 132 120 - 264 27-40 6-11
search institutes
Consultants, certifiers, 65 - 69 25 - 235 6-9
laboratories
Others 224 2-12 29 - 15 55 -712 80 - 149 -
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Table 6.20 Participation in the number of technical committees by type of stakeholder and number of experts participating, some illustrations (table part B)

Participation

Participation
in TCs: num-
ber of organi-

Participation

Participation

Participation

Participation

Participation
in TCs, three

Participation

in TCs - num- sations* and in TCs - num- | in TCs - num- | in TCs - num- | in TCs - num- categories in TCs - num-
ber of experts | number of ex- | ber of experts | ber of experts | ber of experts | ber of experts (%) ber of experts
FICORA perts, AFNOR LVS LST ILNAS MSA NEN IPQ
Finland France Latvia Lithuania Luxembourg Malta Netherlands Portugal
SMEs - 5,000 - - 15 - 150 68 - 438 27 - 27 0-0 63% 144 - 1,058
Large enterprises 35 - 3-30 61 - 197 34 - 49 0-0 99 - 249
Employers’ federations 4-5 many 0-0 33 -52 2-2 8-6 109 - 276
Consumer associations 1-5 80 - 130 0-0 36 - 36 1-0 24% (all oth- 1-1
Environmental 0-0 not deter- 4 - 40 7-7 2-3 ers, incl. uni- 1-8
- : versities & re-
organisations mined
search)
Trade unions 0-0 many 0-0 2-2 0-0 2 -
Public authorities 40 600 - 1,700 15 - 150 67 - 164 4 -4 8-8 13% 89 - 331
Universities and research 5-10 not deter- 11 - 110 66 - 219 11 - 11 6-9 97 - 517
institutes mined
Consultants, certifiers, (11 incl. in
laboratories the 150 ex-
perts from
SMEs)
Others 1-4 - - 610 (indi-
vidual ex-
perts)

* Not number of TCs as reported in other columns!
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Table 6.20 Participation in the number of technical committees by type of stakeholder and number of experts participating, some illustrations (table part C)

Percentage
of TCs in
Participation Participa- which they
in TCs - Participation in | tion in TCs - | participate - Number of
number of Participation | TCs* - number number of number of experts
experts in TCs of experts** experts experts Electro-
ASRO SUTN AENOR SEK SNV suisse-CES
Romania Slovakia Spain Sweden Switzerland Switzerland
SMEs 134- 158 81 169 - 2475 88 - 493 80% - 600 250
Large enterprises 60 - 88 42 169 - 2899 90% - 720 200
Employers’ federations 35-17 26 169 - 1567 6-6 5% - 5 5
Consumer associations 8-5 5 19 - *x* 0-0 15% - 15 5
Environmental organisations 2-2 6 not known - ** 0-0 10% - 20 5
Trade unions 0-0 0 8 - *x* 3-4 8% -5 5
Public authorities 142 - 125 95 194 - ** 43 - 76 50% - 80 50
Universities and research insti- 192 - 406 92 180 - ** 15 - 15 30% - 40 100
tutes
Consultants, certifiers, laborato- --32
ries
Others 22 - 126 14 - 16 5% - 20

*) In total there are 194 TCs at AENOR.

**) On behalf of other participants (consumers, NGOs, academia, testing, public authorities) there are 2474 experts active with AENOR.
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With regard to the establishment of technical committees and what efforts stan-
dards organisations make to guarantee that technical committees are represen-
tative (question Q7), not much specific information became available. The gen-
eral principles of aiming at balanced committees and inviting all interested par-
ties is well adhered to, procedures used to identify and invites stakeholders con-
cerned are generally described in a similar way stating that all relevant parties
are invited.

The description provided by BSI from UK is particular exemplary:

The main principles and procedures for participation in standardisation are laid
down in the British Standards rules: ‘The composition of technical committees
and subcommittees shall be organizations representative of the interests in the
standardization of products (including services) or processes within the commit-
tee’s terms of reference. BSI shall endeavour to carry out an analysis of all those
it considers might have substantial interest in, or who might be significantly af-
fected by, a particular standards project with a view to encouraging their repre-
sentation. As far as possible, BSI shall ensure that its committees are represen-
tative of the interests concerned. The composition of a technical committee or
subcommittee should be a standing item on every meeting agenda.

The primary means of representing business interests shall be through trade as-
sociations or their equivalent organizations. Exceptionally, representation from
individual companies shall be permitted when BSI deems that the scope of the
technical committee or subcommittee requires this in order to undertake its
work. BSI shall endeavour to ensure that the balance of representation between
trade associations and individual companies meets the requirements of fairness
of representation.’

It should be noted that in these BSI rules, a choice has been made with regard
to the preferred way of representing business interests; not by participation of
individual enterprises whether small or large but preferably by their trade asso-
ciations or their equivalent organisations. [cf. Recommendation 3, 4, 5, 8]

Also with regard to question Q6 that considers the way parties are selected and

addressed for public enquiries the rules and general principles are generally ad-
hered to. Most National Standards Organisations (NSO) described the procedure
in a similar way stating that all relevant parties are informed and that informa-

tion is in addition made public to give all those that are interested the chance to
express their opinion.

However there is one clear exception ("Only members of national technical com-
mittees are involved in the development and (public) enquiries on European and
international standards ") and quite many descriptions that suggest that in prac-
tice the ‘public enquiries’ might be too much focussed on incumbents.

[cf. Recommendation 10]
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To illustrate a dozen replies to the 10 points questionnaire completed by 34
NSOs is presented here:

1 There is a specific procedure for developing the national comments in public
enquiries. So called IEC/CENELEC-experts (a special kind of national commit-
tee member) are nominated by the national TCs. These experts are coordi-
nating the national consultation and are responsible to provide NSO with the
national comments.

2 European and international public enquiries are addressed to all known mem-
bers. For national standardisation enquiries a formal public enquiry is pub-
lished in the Official Government Journal.

3 For international and European enquiries, the enquiry is sent to the inter-
ested identified stakeholders having a subscription as a member of the na-
tional electrotechnical committee or an annual subscription to the information
service of the national electrotechnical committee.

4 The NSOs’ internal system with mirror committees is operating electronically
with the continuous, systematic and effective involvement of the NSOs offi-
cers. The management of the organisation is responsible to approve any
changes to the list of members of mirror committees. Mirror committees are
periodically assessed and revised accordingly. This system is also used for
the public inquiry procedure.

5 Public enquiries are announced on the web page of the NSO and in the offi-
cial journal of the organisation. Organisations that are interested have the
possibility to be actively involved. In general, organisations outside the na-
tional technical committees are not explicitly addressed for public enquiries.

6 There are different procedures in the various standard writing bodies. In
most cases the public enquiries will be launched either via LiveLink and/or
via email. Additionally the enquiries will be listed in the newsletters. The dis-
tribution of the enquiries will be as wide as reasonably possible taking into
account that all the relevant parties will receive the information on the en-
quiries.

7 About 40 organisations are on the mailing list for public enquiries: .... Also
for public enquiries, consultants or certifiers are presently not invited."

8 Those who have expressed interest in specific areas, either directly or as a
result of our solicitations, are invited to comment at the stage of public en-
quiries. The procedure and the number of organisations/people involved vary
somewhat with the type of standards involved (na-
tional/European/international; Harmonized European standards vs. other
type of standards).

9 Some 100 experts active at NSO .... In public enquiries mainly the organisa-
tions/experts mentioned above are invited to provide feedback.

10 For public enquiries, the members of the national TC prepare comments on
the draft.

11 The regulatory authorities, in normal circumstances, do the public enquiry.
However, the technical committees decide who should be invited for com-
ments

12 For public enquiry all interested parties have the possibility to provide their
comments. However in most of the cases the sources of comments are the
technical committees.
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To be fair it should be emphasized that in the majority of cases the procedure

seems to be fine:

1 The procedure for public enquiry is announced on the NSQO’s website and
published in the official bulletin of the NSO. The draft national standards are
notified to the competent authorities in accordance with the NSO’s notifica-
tion procedure under EC Directive 98/34."

2 Enquiries are publicly announced and all organisations and experts do have
the possibility to comment during the enquiry phase as a matter of principle.

3 All experts participating in technical committees are involved in public en-
quiries. Additionally, all enquiries are announced in the Official State Bulletin,
the NSO's monthly bulletin and targeted specialized media. As a consequence
nearly anyone can potentially be involved in public enquiries."

Also with regard to Q8 on consensus building in technical committees and to Q9
on forming national delegations to European technical committees such a situa-
tion exists. The general objectives and principles (as described in ISO are quoted
and adhered to:

“Decisions are in principle made by consensus defined in accordance with 1SO
rules. This implies that no important part of the stakeholders persists in its op-
position and that efforts are made to accommodate views of all stakeholders and
to reconcile the different viewpoints. So consensus does not necessarily mean
that all fully agree (ISO/IEC Guide 2:2004)”.

Virtual participation
With most National Standards Organisations, physical participation in meeting of
committees is (still?) the general procedure, supported by ways and means to
facilitate occasional virtual participation, using web fora, e-mails or LivelLink.
[cf. Recommendation 12]
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Views of stakeholders in 12 selected countries

Introduction

The five main steps in which this study project was implemented were portrayed
in Figure 1.1 and comprised the following five major steps:

Step 1 - View of European Standard Organisations (ESOs: CEN, CENELEC, ESTI).
Step 2 - View of European interested parties.

Step 3 - View of National Standards Bodies and Organisations (NSBs, NSOs).
Step 4 - View of NSB and NSOs in 12 selected countries.

Step 5 - View of national interested parties in selected countries.

At the third meeting of the Steering Group, the selection of 12 countries in which
Steps 4 and Step 5 are implemented was made (see Table 7.1).

Table 7.1 12 countries selected for Steps 4 and 5

Old Member States New Member States Total
Small Large Small Large
North Denmark Estonia 3
Sweden
Central Netherlands France Czech Republic Poland 6
Germany
UK
South Italy Cyprus 3
Spain
Total 3 5 3 1 12

This chapter provides a summary of the second Internet survey among stake-
holders in the 12 selected countries. The survey was implemented in December
2008 and about 1,500 people in these 12 countries were invited to complete the
questionnaire on line. In addition an open survey was hosted on line. Before re-
sults are presented in Section 7.3, an overview of the face-to-face interviews
made in the 12 countries is presented in Section 7.2.

Face-to-face interviews in 12 countries

The face-to-face interviews implemented by EIM’s partners in the selected coun-
tries confirmed to a large extent the overall ideas as expressed in the internet
surveys among standard organisations and stakeholders.

Because the data from internet survey are based on a larger number of re-
sponses, these are reported more in detail in Section 7.3. Selected results from
the face-to-face interviews are reported here only if they provide additional in-
formation or illustrate more general findings with concrete examples.

Findings from both the Internet survey and the face-to-face interviews have
been considered when drafting the conclusions and recommendations in Chapter
3.

The results from the interviews in Estonia have already been presented at length
in Annex 1 of this report. To give an idea of the other information collected some
items are described in this section in more detail.
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Dissemination of information

AENOR (Spain) is very active with informing stakeholders about developments in
standardisation. During the time of interview, only 2006 data were available: 75
different publications were made available in that year. In addition CD’s are dis-
tributed and information made available at the website.

In Poland the understanding by several respondents (both from the educational
sector and the business community) is that the National Standards Organisation
in Poland rarely informs organisations directly on standardisation. Information
has to be collected through conferences, specialised publications and the inter-
net. So, improving distribution of information (on process, business models, par-
ticipating teams etc) is seen as a priority, especially sector bulletins to inform
stakeholders on new developments in standardisation and standards would be
welcome.

Still, PKN seems to be relatively active. PKN has its publication PKN News and
other ways of spreading information free of charge, but it seems this does not
reach all stakeholders sufficiently. PKN operates three standards-reading-rooms
(in Warsaw, Katowice, £6dz) and 15 standardisation information points across
Poland (at libraries, universities, institute of welding, etc.).

Fees and other costs

In Denmark, large participants like the Danish Safety Technology Authority may
spend about € 1 million a year on standardisation. This sum is based on a nego-
tiated deal with the NSB. However other types of participants such as consumers
and universities pay lower or even a zero rate like the Danish Consumer Council.
Experience shows that many stakeholders are even shocked by the idea that
they have to pay in order to participate in standardisation.

Some stakeholders report that there has been a cut in resources being made
available from the public budget and hence the costs for stakeholders to partici-
pate have been increasing.

Whatever the position on the fees, parties seem to agree that the hours spent
amount to the largest share of annual cost to participate in standardisation.
There seems to be a tradition in Denmark that trade associations reimburse the
fee if individual member enterprises are participating in a technical committee.

Another example of a stakeholder wondering why its members would have to pay
to participate in standardisation is the Dutch VNI (installers’ branch): “They con-
tribute their knowledge and time and moreover have to bring money!”

If you ask BSI in the UK (like other NSBs) about membership fees they talk
about the different fee rates to be paid depending on “...the size of the company
in terms of employees and turnover’. This still very much reflects the situation of
a private enterprise driven standardisation and less the situation of the last
twenty years of harmonised standards that are being developed to support gov-
ernment policy to bring about public goals such as public safety of sustainable
production. [cf. Recommendation 2, 13]

For electrotechnical standardisation work at Svensk Elstandard, participation is
free for universities, research organisations, trade unions and consumer organi-
sations.
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With Denmark some parties make efforts to reduce the out of pocket expenses
as much as possible. For example NITA, the Danish National IT and Telecommu-
nication Authority that is the ‘ETSI NSO’, makes sure all exchange of views is
done by e-mail to eliminate travel costs.

Again the most important cost item mentioned are the wage costs of the experts
of the stakeholders or the opportunity costs of time spent by entrepreneurs in
standardisation. As a result participating in a European meeting abroad may al-
ready take about € 1,650, whereas the costs for travel and subsistence of an
overseas meeting may more than € 3,500.

Participation of stakeholders

In general not many barriers in the Danish system have been identified. Most of
the issues raised deal with knowledge and awareness of the stakeholders. How-
ever entering already existing technical committees might be difficult. The inter-
viewed stakeholders of different categories interviewed in Denmark believe that
there are no major impediments and in theory all different stakeholders can and
should be represented in the development of a standard, however in practice this
is seldom the case. This is mainly related to a lack of motivation with stake-
holders to put in the time and energy required and hence brings us back to edu-
cation and awareness rising. [cf. Recommendation 6]

This is also the case in other countries. For example, the National Consumer In-
stitute in Spain that promotes the consumer interest is part of the state admini-
stration and participates in standardisation work at AENOR. However due to diffi-
culties in finding qualified staff and limited other resources, private consumer as-
sociations do not participate. [cf. Recommendation 4]

Also in Sweden, the consumer interest is mainly represented in standardisation
by the Swedish Consumer Agency, a public authority.

Representatives of the business community report easy access to standardisation
processes, both for trade associations and individual SMEs. But - although
AENOR already reports serious information dissemination efforts — stakeholders
feel that AENOR should enhance its ‘marketing strategies’ to make more people
aware of the benefits of standards and participation in the standardisation proc-
esses.

In Poland stakeholders generally speak positively about access and the chance to
be represented in technical committees and the balanced composition of TCs.
Asked about suggestions for improving access, only additional financial support
was mentioned to allow more active participation of Polish experts in standards
applied on the Single Market.

Also interviews in the Netherlands illustrated that actual access to and participa-
tion in standardisation depends very much on the awareness with the stake-
holders and the efforts a stakeholder is ready to make. From associations of
SMEs quite different opinions could be noted about access to standardisation
work at NEN. Some associations make a serious efforts to inform and organize
their members (for example sharing costs with the member that is ready to ac-
tually participate in a technical committee), other organisations start from the
assumption that standardisation is for large corporations and that it is not possi-
ble for SMEs to participate meaningfully. This subsequently proves to be a self-
fulfilling prophecy. [cf. Recommendation 3, 8]
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Consumer and environmental organisations find it — just as trade unions - very
difficult to make available the required resources (manpower) to participate
meaningfully. On the other hand they express the need to be involved, but do so
on a relatively limited scale. [cf. Recommendation 4]

Cases were reported in which the interest that a respondent represents was not
present in the technical committee, e.g. trade unions in cases on defining labour
conditions at the workplace.

Public authorities, e.g. those responsible for market surveillance and hygienic
conditions in a range of institutions such as nursing homes, find it important to
participate in standardisation especially to be involved when measuring methods
(e.g. to ascertain concentration values of specific substances) are being de-
scribed.

The Cyprus Consumer Association is convinced that it is valuable to participate in
standardisation to introduce aspects that have not been suggested by other
stakeholders. They feel it is worth the efforts, and are satisfied with the possibili-
ties to join. All in all, stakeholders interviewed in Cyprus (a.0. a consumer asso-
ciation, trade federation, ports authority, chamber, technical university) are
rather positive about the way the standardisation system is functioning in Cy-
prus, about the information they receive and about the possibilities to join and to
contribute.

In the interviews in Germany, again the principle of open standardisation, guar-
anteed by the rules at DIN (Standardisation principles DIN 820) is confronted
with practice: limited resources in terms of time, money and experts with the in-
terested stakeholders may prevent them from participating. Specific organisa-
tional structures have been established; see for example the notes on DIN Con-
sumer Council and the coordinating unit for environmental organisations below.
Still one is not entirely satisfied with the democratic representation of valid in-
terests. For example in April 2008 a two days seminar ‘Success factor Standardi-
sation’ was organised by DIN in cooperation with the Federal Ministry of Eco-
nomic Affairs to better integrate medium-sized companies by raising their
awareness on the benefits to be gained. (In this respect also the DIN study ‘Eco-
nomic benefits of Standardisation, 2000 as referred to in Chapter 2 is impor-
tant).

Large stakeholder organisations, like associations representing the building sec-
tor, have described their own objectives as ‘damage control’. Standards, espe-
cially bad compromises that may result from merging conflicting interests, may
place a heavy burden on enterprises by being unpractical, ineffective and some-
times even unsuitable. Sometimes also academic findings find their way into
standards (academics leaving their footprints) that should foremost be guides for
practical work in a business setting.

In Germany there exist KNU, the coordinating unit for environmental organisa-
tions’ work on standardisation. KNU is a joint project by the German League for
Nature Conservation and Environmental Protection, the German Association of
Environmental Protection Action Groups and the German branch of Friends of the
Earth (BUND). Since 1996 KNU works to increase environmental organisations’
influence on standardisation and to see that better consideration is given to envi-
ronmental aspects. Representatives from environmental protection organisations
are active in various committees of the German standards institute DIN and in
DKE, the German organisation responsible for the elaboration of standards in
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electrical engineering and electronics. The representatives concentrate on stan-
dards bodies of relevance for the environment (e.g. standards for thermal insula-
tion, sustainable construction, environmental management, solid recovered fuels
and nanotechnology). Interviewees pointed out that where DIN charges fees and
does not reimburse travel costs etc, KNU might reimburse travel costs to volun-
teer experts of environmental organisations and under special conditions can
also pay an expert fee. KNU is partly financed by the Federal Ministry for the En-
vironment.

An environmental NGO in Germany stated: “As a matter of principle, paying a fee
is inappropriate for public interest stakeholders, i.e. organisations without any
commercial interest in standardisation”. [cf. Recommendation 13].

With DIN in Germany organisations such as the BAM Federal Institute for Materi-
als Research and Testing, which is a scientific and technical federal institute with
responsibility to the Federal Ministry of Economics and Technology, plays an im-
portant role in standardisation. The mission of BAM is to ensure ongoing safety in
technology and chemistry through R&D, testing, certification and consultancy
within its objective of promoting German industrial development. Standardisation
works should be seen in this perspective making BAM to send every year 400 to
500 experts into technical committees of DIN and its international partner or-
ganisations. Only the large industrial enterprises participate with more experts in
the system of standardisation. BAM has the chairmanship of various technical
committees. Furthermore, the president of BAM acts as Vice-President of DIN.
The fee BAM has to pay to DIN (a few thousand euros) is nothing compared to
the labour costs of hours spend on standardisation (millions of Euro’s a year).
BAM reports no difficulties in access to standardisation; its major concern is the
speeding up the process. In the context of rapidly evolving and changing mar-
kets, standardisation work would benefit - at least in some areas - from faster
working procedures.

The general idea emerging from the interviews in France is that access to stan-

dardisation remains fairly difficult for organisations outside the system, espe-

cially when the organisation is small. Barriers that may hamper access to stan-

dardisation for stakeholders:

— the high costs;

— the difficulty of the language;

— the difficulty of distinguishing between ‘compulsory’ and optional standards;

— most interested parties would like more specific information for their sub-
ject/sector.

However, national bodies consider access to standardisation as a means to ex-
press their opinion. They know the role of AFNOR in the process of standardisa-
tion and they are informed about new developments by electronic newsletters.
Parties recognize that progress was made to improve access, e.g. to the academ-
ics and the researchers who benefited from subsidies to participate in the com-
mittees of normalisation.

Several stakeholders state that there is no barrier in the rules and regulations to

participate. All who have the required expertise and time available may partici-
pate, however substantial costs (fees, travel, and accommodation) are involved.
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Influence in governing bodies

At CYS in Cyprus, stakeholders may indeed participate in the debate on the
agenda for standardisation work in the next period. However, it is not guaran-
teed that the suggested standardisation work will indeed be approved by the
Board of CYS.

DS in Denmark states that the different type of stakeholders have fair and good
possibilities to influence the strategic choices. But although everyone has the
opportunity to participate, some types of organisations such as environmental
organisations could be better represented.

Subsidies and other support

To participate in European technical committees there is a subsidy of 30% of
costs in the Czech Republic, still several stakeholders complain about the high
costs for travel and subsistence involved.

In Cyprus, experts from the private sector get a € 600 subsidy per trip if they go
to European meetings as a representative of Cyprus.

In Sweden, the Swedish Standards Council (SSR), the responsible authority for
the three standard organisations in Sweden (SIS, SEK and ITS) provide funds to
environmental organisations, trade unions and consumer organisations (not for
profit organisations) and this may cover both membership fees, travel expenses
and seminars, courses and material for these courses. However SMEs and large
enterprises have to pay for their own expenses. This might have stopped SMEs
from participation.

In addition, other support systems do exist for various types of organisations.
For example, the Swedish Association of Local Authorities and Regions (SALAR)
pays a large annual fee to the standardisation organisations and then all hospi-
tals in Sweden are covered (no need to pay additional fees to participate in tech-
nical committees). In addition the procedure that the hospital had to pay for its
own expert has been abolished. SALAR has recently signed an agreement stating
that all delegations are paid for if they represent the interest of the healthcare
sector as a whole.

The fees that have to be paid by participants in the standardisation work at DIN
have been described in Section 6.3.3. However for consumer representatives
nominated by the DIN Consumer Council (an entity established in 1974 within
DIN to represent consumer interest in standardisation') are exempt from con-
tributing to the costs of the standardisation activities in which they are involved.
Also their travel expenses are paid by the DIN Consumer Council that is mainly
funded by public funds.

The funding of the standardisation work is largely borne by industry, with state
funding for certain public interest projects.

t http://www.din.de/cmd;jsessionid=688E11D7D4BCE6ES8CBBE2409164416C6.2?level=tpl- unter-
rubrik&menuid=47564&cmsareaid=47564&cmsrubid=57765&menurubricid=
57765&cmssubrubid=57782&menusubrubid=57782&languageid=en
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Cooperation with other organisations

Several organisations in Cyprus facilitate the work of CYS by co-operating, for

example:

— The technical chamber webpage hosts prENs.

— The Consumer Association regularly publishes information about standards.

— The Ministry of Commerce, Industry and Tourism publishes information on its
webpage on standards and promotes quality through standards.

— Trade associations co-operate and sponsor CYS events.

— Large organizations like the Telecommunications Authority, the Electricity Au-
thority, banks and others sponsor standardisation events.

— The Human Resource Development Authority sponsors training events for
standardization.

— The Cyprus Employers and Industrialists Federation hosts and promotes
events on standardisation.

Package services

CYS runs a subscribers’ service. Subscribers enjoy several services:

— A discount on the purchase of ISO, IEC, CEN, CENELEC, ELOT (Greece Na-
tional standardization Institute) and BSI standards.

— National standards (CYS) can be purchased at 50% discount.

— Regular free updating on all news concerning the European, international and
national standards.

On request, AENOR publishes specific sets of standards on CD-rom or paper.
Such a tailor made set is much appreciated by enterprises in the sector con-
cerned.

A lot of stakeholders would appreciate to have user guides for standards to assist
in better understanding the issues covered by the standards.

The availability of specific sets of standards, for example those relevant to spe-
cific sector of the economy, would also be welcomed by stakeholders.

Translations

Obviously translation of standards is not a main issue in the UK.

However even in Cyprus where English is widely spoken, wider availability of
standards in the Greek language would be highly appreciated and is expected to
have a positive effect on the use of standards.

Overall about 60% of European standards are available in Czech language. For
CEN and CENELEC harmonised standards this is even about 90%, but for ETSI
harmonized standards only about 10%. Stakeholders clearly express that experi-
ence shows that having translations available is very important for a better
penetration of standards.

Importance given to standards in national language seems to be rather low
among stakeholders in Denmark. But it is also noted that the desirability of a
translation very much depends on the issues being covered by the standard.

Also in Sweden standards in national language are welcomed. Unfortunately peo-
ple are not really ready to pay for such translations. This might be partly ex-
plained that in technical sectors people are generally rather fluent in English.
However as one spokesman pointed out, harmonised standards really need to be
available in national language, as they are to be used in conjunction with the
relevant legislation in the country (in national language).
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With Svensk Elstandard in Sweden there is a policy for the translation of electro-
technical standards: the principle is that the closer the standard is related to the
end consumer, the greater is the reason to translate it. However it is reported
that less than 5% of European standards are indeed translated (Svensk Elstan-
dard 3%, SIS 5%)

AENOR claims that as much as 95% of all European standards are available in
Spanish and this is highly appreciated by stakeholders. However for some sec-
tors such as telecommunications, English is the main working language anyway
so it is stated that one believes that translation into Spanish does not really
make sense.

Several stakeholders feel that information and texts of standards in the national
language certainly help. PKN reports that 55% of European standards and 72%
of harmonised European standards are already available in Polish.

The importance of having standards available in French is stressed by stake-
holders, although also in France it is said to depend on the sector (for example in
the oil industry, English is the common language anyway).

Also in Germany the translation of standard documents is an issue, although
German is one of the three official languages used by the ESOs and most of the
standards become available in German. However, in the development process,
when the course of things might be influenced, drafts are generally not available
in German. Point made by both NGOs and business representatives.

Public enquiries

Stakeholders note that organisations outside the national technical committees
are not explicitly addressed by CNI for public enquiries.
[cf. Recommendation 10]

With AENOR the public consultation phase is really public - as in several other
Member States but not all - as references to all draft documents (number, title,
and deadline for comments) are published in the Boletin Oficial del Estado, or the
Official State Bulletin so everybody can have a say.

A specific note on the public hearing: “It is not really public as one needs an in-
vitation to participate in the meeting”.

Sales of standards
Next to electronic access to selected standards, the sale of standards by CNI in
2007 amounted to:
- 225,000 printed copies
- 125,000 standards and amendments in PDF format.

In 2007, CYS sold 1,685 standards, of which 81% were CYS EN, 7% ISO and 6%
ELOT. The remaining are a.o. IEC and CYS standards.

Manipulations
Several stakeholders report about cases were large companies manipulate the
course of things in order to accumulate more votes in technical committees at
European level (e.g. being represented in various national delegations). One of
the suggestions made is to promote standardisation as a more prominent subject
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in education as this will increase the understanding of standardisation and its
merits in general. The general idea being that the better the merits and the
characteristics of the system are understood inn society at large, the more diffi-
cult it will be for a few players to abuse the system for their own particular inter-
ests. [cf. Recommendation 6]

Training
In Poland the need is expressed to have a set of standards being made available
to educational institutions and centres of professional training.
Also in Germany it is suggested to improve access of educational institutions
(teachers, students) to standards documents as this would improve awareness of
the importance of standardisation. [cf. Recommendation 6]

BSI belongs to the minority of standards organisations that does not resort to
voting if different views persist. BSI really operates on the principle of a consen-
sus based approach and makes every effort to seek consensus and agreement
where different views exist. In order to make this possible a lot of efforts are put
in training for the chairs.

Asked about different standardisation models, if anything stakeholders praise the
higher speed of alternative models often at the cost of not being based on a wide
consensus (less democratic legitimacy). It should however be noted - as men-
tioned in the Introduction - that this report focuses on formal European stan-
dardisation and hence the experience of the respondent selected is mainly with
this system rather than with the domain of private consortia in the ICT business
for example.

Internet survey among stakeholders

The initial invitation for the survey among stakeholders in the 12 countries (Step
5) was dispatched on 4 December 2008. The survey was closed on 31 December
2008 after two reminders were sent.

In addition to the people invited individually by EIM, the questionnaire was
placed on line to allow additional parties being informed by the stakeholders as
represented in the Steering Group to complete the questionnaire on line.

In total 619 people had visited the survey on line when it was closed on 31 De-
cember 2008; however the number of useful responses is considerably smaller.
Only about 50% completed the entire questionnaire successfully. The remaining
half can again be distributed in two groups:

- those who stopped almost immediately;

- those who still answered a considerable part of the questions.

All in all there are 417 respondents that have seriously answered part of the
question (and hence it was accepted for analysis) and from which we know the
type of stakeholder they represent. Their information is considered in this sec-
tion. Tables 7.2 summarises the details.
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Gross
response

(percentage)

Questionnaires

(percentage)

Countries invited survey
Persons invited survey

Persons open survey

12
449 (29%)
170

358 (23%)

Total

619

Source: Web based survey among stakeholders, December 2008

Of these 417 respondents, 300 did complete the entire questionnaire (72%), ap-
proximately the same proportion for the survey by invitation and the open sur-

vey.

The results of the various sections of the questionnaire are presented in the fol-

lowing sections of this chapter:

1 Basic characteristics respondents

Awareness about and being informed on standardisation
Actual involvement in standardisation and benefits seen
Barriers for participating in standards development and suggestions for
improvement

Actual usage of standards and benefits seen
Barriers for using standards and suggestions for improvement

7.3.

7.3.2
7.3.3
7.3.4

7.3.5
7.3.6

7.3.1Basic characteristics respondents

The type of stakeholder, i.e. organisation or enterprise, to which the respondents

belong, is shown in Table 7.3 by type of survey.

Table 7.3  Type of stakeholder, for each type of survey
Survey type Total
open invitation

1 Consumer organisations 4 13 17
2 Trade unions 3 12 15
3 Employers’ federations, trade associations 27 52 79
4 SMEs 2 83 85
5 Large enterprises 5 58 63
6 Environmental organisations 7 11 18
7 Public authorities, government departments 1 23 24
8 Universities and research institutes 4 40 44
9 Consultants, laboratories, certifiers 3 38 41
10 Other 3 28 31
Total 59 358 417

Source: Web based survey among stakeholders, December 2008
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For many type of stakeholders some additional information was collected. This
information is presented in the remaining of this section (e.g. Table 7.4) to get
some better understanding of the background of the response group before we
turn to the subject matter of the survey in the next subsections.

Table 7.4 Detailed characteristics of response group (n=417)

Stakeholder category

Detailed characteristics

17 consumer organi-

sations

14 describe themselves as a private NGO (4 responses originate from
the open survey. 10 have been invited, of which 6 state to have indi-
viduals as members; ranging from 29 to 700,000).

There are 3 organisations that have other organisations as members

(2 open, 1 invited; 10 to 28 members).

One organisation describes itself as public, e.g. a consumer authority.

18 environmental or-

ganisations

14 are a private NGO (6 responses originate from the open survey. 8
have been invited, of which 5 state to have individuals as members. In
addition 3 respondents from the open survey 3 have individual mem-
bers (so in total 8).

The number of members for these 8 organisation range from 30 to
450,000.

There are 10 organisations that have other organisations as members
(4 open, 6 invited; range from only 2 organisations to 3000 organisa-
tions as members).

Not one of these organisations describes itself as a public organisa-
tion.

15 trade unions

8 are an umbrella organisation, 7 are unions for specific sectors, e.g.
transport, business services, graduates from university working in dif-
ferent sectors, trade, business administration etc.

79 employers' federa-
tions or trade associa-

tions, of these:

34 indicate to be an umbrella organisation, 43 are active for a specific
sector (mining, manufacturing, construction, hotels, transport, other
business services, lift manufacturers, bakery, consulting, energy, fe-
male enterprises, informatics, landscape architecture, electronic mate-
rials, orthopaedic, packaging, social care, etc.).

27 originate from the open survey, 50 were invited to join the survey.
76 of the 79 respondents provide information on the size of enter-
prises they represent:

All members are SMEs 26

Most members are SMEs 24

Both small and large enterprises 5

All members are large enterprises 1

85 SMEs and 63 large
enterprises, or 148

individual enterprises

Manufacturing,75
Construction,15

Wholesale Trade,1

Retail Trade,3

Repair,1

Transport and communications,6
Other business services,12
Personal Services,1

Other ,34

... continued on next page
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Table 7.4 ... continued from previous page

— ministries or part thereof (13).

- consumer organisation (1)

— environmental organisation (1)

- health and safety organisation (1)

- inspection bodies (5)

— local authority (1)

- national metrology institute (1)

- a regulatory and educational body (1)
— one semi governmental organisation (1).
— More answers possible:

— - technical university or high school 12
research institutes — - different university or high school 4
- - technical test laboratories 5

— - other research organisation 31

— 31 consultancies,

— 18 certifiers,

ratories, certifiers — 18 (test) laboratories

24 public sector rep-

resentatives

44 universities and

41 consultants, labo-

— academy of technical sciences;

— association for regional development end entrepreneurship, a non gov-

gory ‘others’ ernmental, non-profit organisation;

— our main goal is to support local development in Poland by means of
promoting entrepreneurship (including entrepreneurship on the part of
people, companies, local authorities and NGOs) and increasing the
flexibility of the employment market (through cooperation with various
partners: public, social, private etc.);

— educational charity/NGO;

— an organisation aiming to change attitudes to disability and to serve
disabled people (a large voluntary sector provider of care and support
services for disabled people);

— consultancy services for energy efficiency;

- organisation of engineers;

- statistical offices;

— organisation for occupational health and safety;

— association of users of standards;

- a water supply company.

31 stakeholder cate-

Source: Web based survey among stakeholders, December 2008

7.3.2Awareness about and being informed on standardisation
Table 7.5 shows that 75% of the stakeholders feel to be (very much) aware of
what standardisation is, only 3% not at all, and only 8% slightly (score 2). Obvi-
ously this describes the respondents to the survey rather than the potential
stakeholders in general. Results for the open and the invited survey are almost
identical.

Table 7.5 Awareness of standardisation (what it actually is)

Numbers Percentage

1 Not at all 11 3
2 . 33 8
3 . 57 14
4 .. 100 25
5 Very much. 198 50
Sub-total 399 100
6 don’t know / no answer 4 -
Total 403 -

Source: Web based survey among stakeholders, December 2008
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To summarise this information the average score was calculated on this scale
from 1 to 5. The resulting average score for any given group of respondents is
higher if these respondents are generally more aware. For all respondents com-
bined the average is 4.1.

Such averages allow an easy comparison of the position for each of the different
type of stakeholders distinguished in this study in Table 7.6.

Table 7.6 Average score awareness standardisation (what it actually is) by type of stake-
holder (scale 1 not at all to 5 very much)

Score N
1 Consumer organisations 3.8 17
2 Trade unions 3.0 14
3 Employers’ federations, trade associations 4.1 72
4  SMEs 4.0 82
5 Large enterprises 4.0 62
6 Environmental organisations 3.4 16
7  Public authorities 4.7 23
8 Universities and research institutes 4.5 43
9 Consultants, laboratories, certifiers 4.6 41
10 Others 4.1 28
Total 4.1 398

Source: Web based survey among stakeholders, December 2008

The most important observation is the consistently high scores in Table 7.6
across nearly all types of stakeholders. This high average is obtained in two
steps:

— people that were approached to participate are more than averagely involved;
- the non-response is most probably responsible for a further selection bias.

Looking at the various subgroups, the differences are not very surprising:

— lowest scores with trade unions and environmental organisations. For con-
sumer organisations the score is already similar to that of representatives of
the business community.

— highest scores with public authorities and consultants, laboratories, certifiers.

The three groups of representatives from the business community score consis-
tently high at around 4. It is known from a large scale representative survey
among European SMEs that knowledge and awareness is generally lower®.
Subsequently the present survey addressed the awareness about what stan-
dardisation might do for the own organisation. This follow up question was only
asked to those who reported some general awareness on the subject in the pre-
vious question; as a result 386 respondents remain.

! The 2002 ENSR Enterprise Survey implemented in the framework of the Observatory of Euro-
pean SMEs, paid attention to standardisation. The majority of the SMEs (60%) consider stan-
dards to be very important. However only 39% of the SMEs receive relevant information on
standards and standardisation, 55% did not. This result is mainly based on the lack of infor-
mation of micro enterprises: 37% of medium-sized enterprises; 47% of small enterprises and
56% of micro enter-prises state that they did not receive such information. See 'Highlights
from the 2002 Survey', Chapter 6: Technology and Standardisation,
http://ec.europa.eu/enterprise/enterprise_policy/analysis/observatory_en.htm.
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Table 7.7 Awareness of what standardisation may do for the organisation or its
objectives, by type of stakeholder (scale 1 not at all to 5 very much)

Average Score N
1 Consumer organisations 4.1 14
2 Trade unions 2.9 14
3 Employers’ federations, trade associations 3.7 72
4  SMEs 3.7 78
5 Large enterprises 3.9 59
6 Environmental organisations 2.9 16
7  Public authorities 4.4 23
8 Universities and research institutes 4.3 41
9 Consultants, laboratories, certifiers 4.3 41
10 Other 3.8 28
Total 3.9 386

Source: Web based survey among stakeholders, December 2008

Table 7.7 shows that the lowest awareness about what standardisation might do
for the objectives of the organisation is among trade unions and environmental
organisations. Among consumer organisations, the awareness of what standardi-
sation might achieve is relatively high, even higher than with representatives of
the business community. Table 7.8 shows that on a scale from 1 to 5, 75% of
the respondents ascribe a 4 or 5 to the importance of standardisation for their
organisation, in other words very high. This results in an average of just over 4.

Table 7.8 The importance of standardisation for the own organisation or enterprise

Frequency Percentage
1 Not al all 7 2
2 .. 29 8
3 .. 58 16
4 ... 132 36
5 Very much 145 39
Total 371 101

Source: Web based survey among stakeholders, December 2008

Table 7.9 The importance of standardisation for the own organisation or enterprise, by
type of stakeholder

Average score N

Consumer organisations 3.7 14
Trade unions 3.0 12
Employers’ federations, trade associations 3.8 67
SMEs 4.1 75
Large enterprises 4.3 57
Environmental organisations 3.1 15
Puinc_authorities, government departments and government 4.0 23
agencies,

Universities and research institutes 4.1 41
Consultants, laboratories, certifiers 4.4 41
Other 4.2 25
Total 4.0 370

Source: Web based survey among stakeholders, December 2008
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Consistent with information provided above, trade unions and environmental or-
ganisations ascribe the lowest importance to standardisation for their organisa-
tion (about 3, see Table 7.9).

The opinion of the total group of responding stakeholders on the information pol-
icy of the National Standards Body in their own country is shown in Figure 7.1

Figure 7.1 Assessment of the information policy of the NSB in own country

35%

30%

25% -
20% -
15% -
10% -

0% ‘
1 Very passive 2 Passive 3 Average 4 Active 5 Very active

Source: Web based survey among stakeholders, December 2008

By type of respondent the results are shown in Figure 7.2. The more organisa-
tions are aware, and the more importance they feel standardisation is, the more
active they feel the information policy of the NSB is. This association may be ex-
plained in several ways.

Figure 7.2 Assessment of the information policy of the NSB in own country: score on a sca-
le from 1 very passive to 5 very active.

Average

Public authorities

Large enterprise

Universities and research institutes
Other

Employers’ federation; trade association
Consultants, laboratories, certifiers
SMEs

Consumer organisation

Environmental organisation

Trade union

2.0 2.2 24 2.6 2.8 3.0 3.2 34 3.6 3.8

Source: Web based survey among stakeholders, December 2008
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The more active the information policy is (towards that specific group of stake-
holders), the more aware these stakeholders are about the relevance and impor-
tance of standardisation. But alternatively: the more aware organisations are,
they more receptive they will be for information from the standardisation organi-
sation. Organisation that may not be aware at all, are more likely to oversee or
neglect information provided.

According to Table 7.10 one third of the respondents do not provide an answer
(do not know) to the question whether the information policy of the NSB is spe-
cially targeted as specific groups such as consumers or SMEs.

From the remaining answers, 73% are of the opinion that such targeted ap-
proach does exist. The percentage of respondents that are of the opinion that
this is the case varies substantially by type of stakeholder, even within the busi-
ness community. All large enterprise answering the question (N=27) say yes,
whereas the employers’ federations/trade associations have the lowest score of
all: just below 50%

Table 7.10 The percentage of stakeholders that are of the opinion that the information pol-
icy of the NSB is specially targeted at specific groups, by type of stakeholder

Percentage N
Large enterprises 100% 27
Consumer organisations 92% 12
Public authorities, government departments and government 87% 15
Universities and research institutes 86% 28
SMEs 68% 41
Consultants, laboratories, certifiers 68% 22
Trade unions 67% 3
Other 67% 15
Environmental organisations 64% 11
Employers’ federations, trade associations 49% 47
Average 73% 221

Source: Web based survey among stakeholders, December 2008

Actual involvement in standardisation and benefits seen
Respondents were asked to what extent (on a scale from 1. not at all to 5. very
much) the own organisation participates in standardisation (Table 7.11; 7.12).
Table 7.11 shows that over a quarter (27%) of the 347 respondents that provide
information on their involvement in standardisation are not involved at all; an-
other quarter is very much involved (26%). On the scale from 1 to 5 the average
score is 3.0; this score is higher for the open survey (3.4).

Table 7.11 The extent to which organisation and enterprises are participating in the devel-
opment of standards (not just using standards)

Frequency Percentage
1 Not at all 93 27
2 .. 60 17
3 .. 48 14
4 .. 57 16
5 Very much 89 26
Total 347 100

Source: Web based survey among stakeholders, December 2008
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By stakeholder, the average indicating the extent of participation is shown in
Table 7.12.

Table 7.12 Participation in standardisation by type of stakeholder (average score on scale
from 1 not at all to 5 very much).

Average score N
Universities and research institutes 3.8 40
Public authorities 3.8 21
Employers’ federations, trade associations 3.4 66
Consultants, laboratories, certifiers 3.2 38
Consumer organisations 3.2 12
Large enterprises 2.7 54
Environmental organisations 2.6 14
Other 2.5 24
Trade unions 2.5 10
SMEs 2.2 67
Average 73% 346

Source: Web based survey among stakeholders, December 2008

There are 199 respondents that provide information on the number of technical
committees in which they actually participated in during the last 5 years (See:
Table 7.13).

Table 7.13 Number of technical committees in which enterprise or organisation participated
during the last 5 years

Number of TCs Number of re-
(range) spondents Percentage
0 15 8%
1- 4 95 48%
5- 9 31 16%
10 - 19 25 13%
20 - 49 19 10%
50- 99 6 3%
100 - 600 8 4%
Total 199 100%

Source: Web based survey among stakeholders, December 2008

The frequencies as presented in Table 7.13 result in an average number of 20
technical committees (34 for the open survey, 19 for the survey by invitation).
Obviously this average is highly influenced by the 8 very large players (large
multi national companies) that participate each in 100 to 600 technical commit-
tees. In Table 7.14 the number of technical committees in which the different
type of stakeholders participated during the last 5 years s pictured.
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Table 7.14 The number of technical committees in which the enterprise or organisation
stated to participated during the last 5 years.

Average

1 Consumer organisations 10

2 Trade unions 4

3 Employers’ federations, trade associations 29 48
4 SMEs, i.e. enterprises employing up to 250 workers 5 29
5 Large enterprises, i.e. enterprises with more than 250 workers 24 23
6 Environmental organisations 6 8

7 Public authorities 26 12
8 Universities and research institutes 6 29
9 Consultants, laboratories, certifiers 29 25
Total* 18 188

* Note: the various heterogeneous category of others have been omitted

Source: Web based survey among stakeholders, December 2008

The 11 stakeholders categorized as ‘others’ report a very high participation. As
mentioned before, this category consists of a very heterogeneous group respon-
dent.

Respondents have also been asked how many times they did participate in public
enquiries. Results are presented in Tables 7.15 and 7.16.

Table 7.15 The number times the enterprise or organisation stated to have participated in a
public enquiry

Number Percentage

0 25 14
1-4 40 23
5-9 23 13
10 - 19 28 16
20 - 49 28 16
50 - 99 11 6

100 - 999 16 9

1000 - 2500 3 2

Total 174 100

Source: Web based survey among stakeholders, December 2008

On average stakeholders report to have submitted some fifty times feedback in a
public enquiry. By type of stakeholder the averages as presented in Table 7.16
emerge.
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Table 7.16 Number of times organisations and enterprises participate in public enquires

(averages by type of stakeholder).

Type of stakeholder

Average N
1 Consumer organisations 36 6
2 Trade unions 1 3
3 Employers’ federations, trade associations 105 42
4 SMEs 17 27
5 Large enterprises 38 20
6 Environmental organisations 114 10
7 Public authorities 14 9
8 Universities and research institutes 42 26
9 Consultants, laboratories, certifiers 22 20
10 Other 28 11
Total 51 174

Source: Web based survey among stakeholders, December 2008

For various items it has been studied whether these are a motivation to be in-
volved in standardisation. Hence a series of results as shown in Table 7.17 for

the item ‘be informed on on-going developments’ are available.

Table 7.17 Importance of ‘be informed on on-going developments’ as a motivation to par-

ticipate in standardisation.

Frequency Percent
1 Not al all 12 4
2... 35 11
3. 54 17
4... 83 26
5 Very important 134 42
Total 318 100

Source: Web based survey among stakeholders, December 2008

The results from Table 7.17 can also be expressed as an average score on a
scale from 1 to 5: 3.9. In this way we can compare the various alternative mo-

tives evaluated in the survey (see Table 7.18).

Table 7.18 Importance of various motives to participate in standardisation (average score

on scale from 1 not at all, to 5 very important.

Networking (getting to know people)

Make sure that standards are developed in domains where they are needed
Be informed at an early stage

Be informed on on-going developments

Contribute to better formulated standards with our knowledge and experience
See to it that potentially harmful issues are not incorporated in standards

Make sure that things that are important to us are properly incorporated in standards

3.3
3.7
3.9
3.9
3.9
4.0
4.1

Note: N = ranging from 314, to 320, on average 316

Source: Web based survey among stakeholders, December 2008
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The most important motives are all related to actually influencing the contents of
standards being developed. This alternative is considered very important by as
much 50% of the respondents.

Table 7.19 Importance of motive ‘Make sure that things that are important to us are prop-
erly incorporated in standards’ to participate in standardisation

Frequency Percent
1 Not al all 12 4
2... 22 7
3... 41 13
4... 82 26
5 Very important 161 51
Total 318 100

Source: Web based survey among stakeholders, December 2008

In Table 7.19, the most important benefits that form a reason to participate in
the standardisation process are listed for each type of stakeholders (for the em-
ployers’ federation there are three reasons with the same average score on
fourth position).

Scores above 4, indicate a very high percentage of respondents indicating very

important. To illustrate:

— environmental organisations have a score 4.3 for ‘make sure harmful issues
are not incorporated’, because 8 out of 12 respondents select ‘very important’
and another 2 go for important (score 4);

— trade unions obtain an average of 4.3 for ‘make sure harmful issues are not
incorporated’, because 5 of the 7 trade unions select ‘very important’ and one
opts for important (score 4).
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Table 7.20 Importance of various motives to participate in standardisation (average score

on scale from 1 (not at all) to 5 (very important), by type of stakeholder

Consumer organisations contribute to better formulated standards 4.5
(N=11)
make sure important issues are incorporated 4.1
be informed on on-going developments 3.9
make sure harmful issues are not incorporated 3.9
make sure harmful issues are not incorporated 4.3
Trade unions (N =7)
make sure important issues are incorporated 3.9
make sure standards are developed where 3
needed
be informed on on-going developments / at
early stage; contribute to better formulated 2.9
standards
Employers’ federations, trade  make sure important issues are incorporated 4.5
associations (N=61)
make sure harmful issues are not incorporated 4.3
contribute to better formulated standards 4.2
make sure standards are developed where 41
needed )
make sure important issues are incorporated 4
SME (N = 64)
make sure harmful issues are not incorporated 3.9
be informed on on-going developments 3.7
be informed at earl stage 3.6
be informed on on-going developments 3.9
Large enterprise (N=48)
make sure important issues are incorporated 3.9
make sure harmful issues are not incorporated 3.8
be informed at earl stage 3.7
Environmental organisation make sure harmful issues are not incorporated 4.3
(N=13)
make sure important issues are incorporated 4.3
contribute to better formulated standards 3.7
be informed on on-going developments 3.5

... continued next page
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Table 7.20 ... continued from previous page

make sure important issues are incorporated 4.7
Public authorities (N=18)

make sure standards are developed where 4.5

needed ’

contribute to better formulated standards 4.5

make sure harmful issues are not incorporated 4.4
Universities and research in- be informed at earl stage 4.3
stitutes (N=37)

be informed on on-going developments 4.2

contribute to better formulated standards 4.2

make sure important issues are incorporated 4.2
Consultants, laboratories, be informed on on-going developments 4.2
certifiers (N=35)

be informed at earl stage 4.1

make sure important issues are incorporated 4

contribute to better formulated standards 4

make sure standards are developed where 3.8
Other (N=23) needed

be informed on on-going developments 3.7

make sure important issues are incorporated 3.7

be informed at earl stage 3.7

Source: Web based survey among stakeholders, December 2008

7.3.4Barriers for participating in standards development and suggestions for

improvement

Also Section 4 has been answered by - after correcting for do not know, no an-
swer - by some 315 respondents.

Table 7.21 Existence of barriers for the organisation or firm to participate in standardisation

Frequency Percentage
1. Not al all 53 17
2. 62 20
3. 83 26
4. 79 25
5. Very much 38 12
Total 315 100

Source: Web based survey among stakeholders, December 2008
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So the overall picture is that - starting from the assumption that 3 is the middle
position on the scale - that some 37% state to face barriers much and 37%
hardly any. This results in an average score on a scale from 1 to 5 of 3.0 (3.3 for
open survey type N= 44, and 2.9 for survey by invitation N=271; total N= 315).
This average score of 3.0 is used a benchmark to assess he position stated by
the various types of stakeholders in Table 7.22.

Table 7.22 Extent to which barriers exist for the organisation or enterprise to participate in
standardisation (average score on scale 1 not at all to 5 very important 5),

ranked
Average score N
Public authorities 2.5 20
Large enterprises 2.6 47
Other 2.7 18
SMEs 2.8 65
Consultants, laboratories, certifiers 3.0 33
Employers’ federations, trade associations 3.1 63
Universities and research institutes 3.1 36
Trade unions 3.4 7
Consumer organisations 3.5 13
Environmental organisations 3.9 13
Total 3.0 315

Source: Web based survey among stakeholders, December 2008

Subsequently it has been assessed whether respondents feel that these barriers
are mainly related to the characteristics of the own organisation (internal) or
more related to the characteristics and procedures of the standards bodies (ex-
ternal). This question has only been asked to those respondents that express any
barriers, i.e. a score 2, 3, 4 or 5 with the previous question. 261 respondents
remain.

Table 7.23 The extent to which barriers are internal or external

Frequency Percent

Mainly internal 50 20
A bit more internal 25 10
Both 91 37
A bit more external 17 7
Mainly external 62 25
Sub-total 245 100
Do not know / no answer 16

Total 261

Source: Web based survey among stakeholders, December 2008
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In Figure 7.3 Extent to which barriers are considered to be internal or external

0% 20% 40% 60% 80% 100%

Other

Trade union [

Universities and research institutes

Consumer organisation -

Employers’ federation; trade association .

Consultants, laboratories, certifiers :—

SME, i.e. enterprise employing up to 250 w orkers

Large enterprise, i.e. enterprise w ith more than 250 w orkers

Environmental organisation l:-

Public authorities, government departments and government
agencies,

Total -

O Mainlyinternal @ Abit more internal O Both O Abit more external B Mainly external ‘

Note: number of respondents: Consumer organisation 10; Trade union 5; Employers’ federation;
trade association 55; SME 45; Large enterprise 12; Public authorities government departments
and government agencies 14; Universities and research institutes 27; Consultants laboratories

certifiers 29; Other 13; total 245

Source: Web based survey among stakeholders, December 2008

The categories others, trade unions and universities consider barriers mainly to
be external (roughly 40 to 50%). Enterprises are the categories that mainly feel
barriers are internal, i.e. related to characteristics of their own enterprise. It
should be noted that this is even more so with large enterprises (nearly 50%)
than with smaller enterprises (just over 30%). Environmental organisations take
a different point of view, among these organisations two third of the respondents
opt for ‘both internal and external’, much higher as with all other categories.

Finally 10 specific barriers were assessed by the respondents. These questions
were answered by 339 respondents, of which - for the 11 specific items - on av-
erage 27 respondents answered don’t know (8 %), so on average some 312 re-
spondents gave an indication of the importance of the barrier on a scale form 1
(not at all) ... to ... 5 . very important

The full frequency table for the first item is again provided as an illustration in
Table 7.24.
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Table 7.24 The extent to which lack of awareness (information on what standardisation is,
how it works) is a barrier

Frequency Percent

1. Not at all 114 35
2. .. 79 24
3. ... 59 18
4, . 41 13
5. Very important 31 10
Sub-total 324 100
No answer 15

Total 339

Source: Web based survey among stakeholders, December 2008

The survey results as presented in Table 2.24 - more than 50% of the respon-
dents state that this is (hardly) any problem - results in an average score of 2.4.
The average score for all 11 specific items is provided in Table 7.25 (ranked).

Table 7.25 Average score (higher is more important) of barriers (ranked).

Average
Issue N score
Amount of time required 319 3.9
Travel and subsistence costs 305 3.4
The cost of participating in technical committees (fee) 293 3.4
The cost of becoming a member of standards body (fee) 289 3.2
Bureaucracy of the process 307 3.1
Perceived benefits for the organisation or enterprise itself are low 318 2.8
The process is too complicated, too technical 316 2.7
Not enough technical expertise or experts within our type of organisation 316 2.6
Lack of awareness (information on what standardisation is, how it works) 324 2.4
The language used in formulating the standards is too complicated & technical 319 2.3
Use of foreign languages 321 2.2

Source: Web based survey among stakeholders, December 2008

There is a substantial difference between the various potential barriers, as aver-
ages range from only 2.2 for use of foreign language to 3.9 for the amount of
time required. To mark the large differences, the actual data collected is shown
in Table 7.26 and 7.27. ‘Amount of time required’ is (very) important for 67% of
the respondents, whereas foreign languages are not or hardly important for 65%
of the respondents (This may be related to use of local language or use of for-
eign language without problem).

Table 7.26 The extent to which ‘amount of time required’ forms a barrier

Frequency Percentage
1. Not at all 15 5
2. .. 34 11
3. ... 57 18
4. .. 89 28
5. Very important 124 39
Total 319 100

Source: Web based survey among stakeholders, December 2008
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Table 7.27 The extent to which ‘the Use of foreign languages’ forms a barrier

Frequency Percentage
1. Not at all 139 43
2. . 72 22
3. .. 48 15
4. .. 35 11
5. Very important 27 8
Total 321 100

Source: Web based survey among stakeholders, December 2008

7.3.5Actual usage of standards and benefits seen

Up to this point (section 5 of the questionnaire) we focussed on the standardisa-
tion process, reasons to participate etc. Now we will focus on using the stan-
dards.

312 respondents answer the questions in Section 5. Of these 312, eight do not
provide (do not know) to which extent their organisation uses standards. For the

remaining 304 the position is shown as in Table 7.28.

Table 7.28 The extent to which standards are used by the organisation

Frequency Percentage
1. Notatall 24 8
2 34 11
3. .. 41 14
4. .. 70 23
5. ..very much 135 44
Total 304 100

Source: Web based survey among stakeholders, December 2008

In total 192 respondents provide information on the number of standards that
the organisation or enterprise did acquire over the last five years.

The responses are summarized in Table 7.29.

Table 7.29 Number of standards acquired last 5 years
Number of standards Percentage of respondents
acquired last 5 years (N=192)
0 10%
1- 9 17%
10 - 29 17%
30 - 99 17%
100 - 199 13%
200 - 499 12%
500 - 999 6%
1,000 - 9,999 6%
10,000 - 30,000 2%
0 - 30,000 100%

Source: Web based survey among stakeholders, December 2008
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The number of standards acquired (average per organisation for 192 respon-
dents) is as high as 600:

— open survey (N=18) 1,739

— survey by invitation (N=174) 483

However these results are strongly influenced by the 16 respondents with a very
high number of acquired standards as shown in Table 7.30

Table 7.30 Number of standards acquired during last five years (top 16 organisations)

Number of or- Number of standards
ganisations acquired last 5 years
Employers’ federation; trade association 2 1,000
Large enterprise 1
Consultants, laboratories, certifiers 1
Other 1
Universities and research institutes 2
SMEs 1 1,500
Public authorities, government departments 1 1,500
and government agencies,
Large enterprise, 2 2,000
Large enterprise, 1 4,000
Consultants, laboratories, certifiers 1 10,000
Consultants, laboratories, certifiers 1 15,000
Large enterprise 1 25,000
Large enterprise 1 30,000
Total 16 _

Source: Web based survey among stakeholders, December 2008

For the remaining 176 respondents the average is still 98:
— open survey (N=16) 19
— survey by invitation (N=160) 106

Combining the information from Tables 7.28 and 7.29, the picture as shown in

Table 7.31 emerges.

Table 7.31 The number of standards acquired by the organisation during the last five ye-
ars.

Score on scale
1 (not al all using standards) to

5 (using standards very much) Average N
Score 2 4 17
Score 3 47 26
Score 4 360 43
Score 5 929 106
Total 600 192

Source: Web based survey among stakeholders, December 2008

The respondents have indicate on a scale from 1 to 5 whether a series of specific
benefits are (or would be) important for using standards. For example for the
item ‘complying with (European) legislation’ is considered to be (very) important
by 205 of the 269 respondents, or 77% as shown in Table 7.32.

133



- 206 -

The average score for ‘complying with European legislation for these 269 respon-

dents is as high as 4.1.

Table 7.32 Importance of complying with (European) legislation as reason for using stan-

dards.
Frequency Percentage
1 Not at all. 20 7
2. 14 5
3. 30 11
4. 61 23
5 Very important. 144 54
Total 269 100

Source: Web based survey among stakeholders, December 2008

The average score for the respondents (number answering ranging from 214 to
269, average 252) for the fourteen reasons specified are listed in Table 7.33.

Table 7.33 Average Importance of (potential) benefits of using standards

Issue N Average
score

Complying with (European) legislation 269 4.1
Complying with requirements of customers 256 4.1
Products and services are up to date 263 4.0
To be in a position to communicate clearly and unambiguously

- Lo 264 3.9
with relevant parties in the market place
Compatibility of our products with other products is assured 244 3.8
Environmental interests are covered 267 3.8
Gives our products and services a better reputation in the market 258 3.8
place ’
Improve Health and safety conditions at the work place 269 3.6
Easier access to markets in other countries of the EU/EFTA 241 3.4
Access to latest technology 246 3.4
Access to other markets outside the EU/EFTA 232 3.1
Reduce our costs 251 2.9
Reduce the number of models, different products in stock or being

. . 214 2.6

produced (variety reduction)
Average 252 3.6

Source: Web based survey among stakeholders, December 2008

Some of these benefits only apply a particular type of stakeholder such as ‘ac-
cess to markets’ to respondents from the business community. Therefore these
results are shown for each type of stakeholder separately in a series of bar

charts.
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Figure 7.4 Average importance of (potential) benefits of using standards for Consumer or-
ganisation
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Source: Web based survey among stakeholders, December 2008

Figure 7.5 Average importance of (potential) benefits of using standards for Trade union
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Source: Web based survey among stakeholders, December 2008
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Figure 7.6 Average importance of (potential) benefits of using standards for Employers’ fed-

eration; trade association
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Source: Web based survey among stakeholders, December 2008

Figure 7.7 Average importance of (potential) benefits of using standards for SME
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Source: Web based survey among stakeholders, December 2008
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Figure 7.8 Average importance of (potential) benefits of using standards for large enter-

prise
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Source: Web based survey among stakeholders, December 2008

Figure 7.9 Average importance of (potential) benefits of using standards for Environmental

organisation
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Source: Web based survey among stakeholders, December 2008
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Figure 7.10 Average importance of (potential) benefits of using standards for Public au-
thorities, government departments and government agencies,
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Source: Web based survey among stakeholders, December 2008

Figure 7.11 Average importance of (potential) benefits of using standards for Universities
and research institutes
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Source: Web based survey among stakeholders, December 2008
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Figure 7.12 Average importance of (potential) benefits of using standards, for Consult-
ants, laboratories, certifiers
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Source: Web based survey among stakeholders, December 2008

Figure 7.13 Average importance of (potential) benefits of using standards for category
other
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Source: Web based survey among stakeholders, December 2008
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7.3.6Barriers for using standards and suggestions for improvement
For several issues it has been established to which extend they are a barrier for
using standards. For example the ‘lack of information on which standards are
relevant for the organisation or enterprise’ is not al all relevant as a barrier for
one third of the respondents, whereas - on a scale from 1 to 5 - 11% sate this
to be an important barrier (4) and 17% even a very important barrier. For the
276 respondents that provide an assessment (here 28 opt for do not know / no
answer), the average score on the scale from 1 to 5 is 2.6. Table 7.35 shows
that this is an average score for the 9 items investigated. The score of 2.6 re-
sults from 53% scoring a 1 (not at all) or 2 versus 28 scoring a 4 or 5 (very im-
portant) as shown in Table 7.34.

Table 7.34 Lack of information on which standards are relevant for the organisation or en-

terprise
Frequency Percentage
1 Not at all. 90 33
2 .. 54 20
3 .. 55 20
4 .. 29 11
5 very important 48 17
Total 276 100

Source: Web based survey among stakeholders, December 2008

The top 3 barriers for access to standards are:
- price of standards
- cost of implementing the standards
- the number of cross references in the standards

The price of standards is considered to be an important barrier by 18% of the re-
spondents (score 4) and even 34% are of the opinion that this is a very impor-
tant barrier (score 5), together 52% of all respondents.

Table 7.35 The importance of various barriers for acquiring standards (average score on a
scale 1 not at all to 5 very important)

Barriers N Score
Price of standards 272 3.4
Cost of implementation the standards in our organisation is too high 247 2.9
Number of references in text (to other standards etc.) is too high 262 2.7

Lack of information on which standards are relevant for the organisa-

tion 276 2.6
Lack of guidance on how to implement standards 261 2.6
Text of standards just too long 272 2.4
Text of standard is too complicated, language too technical 274 2.3
Text of standards is in foreign language 272 2.3
We do not know where to obtain standards 276 1.6
Average 268 2.5

Source: Web based survey among stakeholders, December 2008
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The situation with regard to availability of standards in the national language -
for those standards that are relevant for the own organisation - is considered

rather positively by respondents. 23% state that less than 50% of those stan-
dards are available in the own language, but 59% report that 75% or more of
those standards are available in the national language.

Table 7.36 Availability of standards in the national language

Percentage of standards Frequency Percentage
none 5 2
1-25% 25 12
26 - 50% 18 9
51- 75% 39 18
76 - 99% 74 35
all (100%) 50 24
211 100

Source: Web based survey among stakeholders, December 2008

For the open survey, the percentage of respondents that report a high percent-
age of standards to be available in the national language is somewhat lower.

Finally, these stakeholders have been asked whether the fact that some stan-
dards are only available in a foreign language poses a problem for their enter-
prise or organisation. The answers on a scale from 1 (not at all) to 5 (very
much) given are shown in Table 7.37.

Table 7.37 That some standards are only available in a foreign language poses a prob-
lem for the enterprise or organisation.

Percentage
1 Not at all. 32
2 ... 29
3 . 18
4 .. 12
5 very much 10
Total 100

Source: Web based survey among stakeholders, December 2008
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Annex 1 Standardisation in Estonia

Introduction

Chapter 2 provided an overview of European standardisation to serve as a frame-

work. However to illustrate that the European system is not a homogeneous

structure in which only well known large organisations such as DIN and BSI op-

erate, two cases have been selected to be described in an Annex:

— This Annex 1: The overall situation with regard to standardisation in Estonia;

— Annex 2 - The recent changes in the organisational structure in the Czech Re-
public towards a more directly state controlled standardisation system.

General background of standardisation in Estonia

In order to fully understand access to standardisation and standards in Estonia
two important issues have to be considered. First, the historical background
makes the situation in Estonia special compared to EU Member States without a
Soviet history. As standards were mandatory documents in the Soviet Union
used to regulate production and other processes there is still a considerable
amount of people in Estonia not familiar with international standardisation prin-
ciples. Standards are therefore sometimes considered to be the "matter of the
state” and the business model of the National Standards Organisation remains
unclear. A historical background of standardisation is briefly given in this section.
Second important factor is the smallness of the country. There are about 40,000
active companies in Estonia, the majority of them belonging to the service sec-
tor. Even industrial companies are mostly subcontractors and therefore
(wrongly?) not directly interested in participation in the standardisation proc-
esses. Access to standardisation and technical committees is more a problem to
the National Standards Body (EVS) than to interested parties. Interested parties
do not find it difficult to participate; rather it ids difficult for EVS to inform and
attract stakeholders to participate to have balanced TCs.

[cf. Recommendation 3, 6, 8, 10]

Another peculiarity originating from the smallness of the country is the relatively

active role of the state in the standardisation process. Despite of having only the

third of ownership of EVS the state is by far the biggest financer of standardisa-

tion in Estonia covering about 70% of the activity costs and membership fees of

international organisations. An overview of the institutional framework of stan-

dardisation and of state financing is also provided for in this section.

The paragraphs on access to the standardisation process and access to the stan-

dards documents are based on interviews with stakeholders in Estonia. Inter-

views were conducted with representatives of the following organisations®:

— Estonian Centre for Standardisation (EVS) - National Standards Body;

— Estonian Chamber of Commerce and Industry(EKTK) - the biggest and most
representative union of enterprises;

— Ministry of Economic Affairs and Communications (MKM) - the ministry re-
sponsible for coordination of standardisation activities in Estonia;

— Estonian Technical Surveillance Authority (TJA) - coordinator of ETSI stan-
dardisation, member of ETSI;

— Metrosert Ldt - National Metrology Institute;

! More than 40 stakeholders’ organisations were listed in order to select the candidates for inter-
views.
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— Estonian Environmental Research Centre;

— Estonian Association of Construction Material Producers (EETL);

— Estonian Association of Architectural and Consulting Engineering Companies
(EPBL).

Historical background

Estonia has quite a long history of mandatory standards due to the Soviet occu-
pation that lasted until 1991. GOST standards were issued by the Committee of
Standards, Measurements and Measuring Instruments which was under direct
coordination of the Council of Ministers of the Soviet Union. GOST standards
were mandatory documents and their legal power was similar to legal acts. Mar-
ket surveillance was carried out by a governmental organisation which was at the
same time involved in verification of measuring instruments and certification of
testing laboratories. After re-establishing the Republic of Estonia in 1991 the Es-
tonian Standardisation Board was introduced which is now responsible for stan-
dardisation, legal metrology and accreditation.

During the period of Estonian integration into the European Union that lasted un-
til 2004 international and European principles of standardisation were intro-
duced. According to the Technical Regulations and Standards Act which came
into force on April 1, 1999, the right to act as the Estonian National Standards
Body was prescribed to a non-profit non-governmental organisation - the Esto-
nian Centre for Standardisation®. This organisation had to take over the functions
of the Estonian Standards Board, which was a governmental institution, by 1%
April 2000. The other functions of the Estonian Standards Board - legal metrol-
ogy and accreditation - were assigned to the Estonian Technical Surveillance Au-
thority (legal metrology) and to an independent accreditation organisation, the
Estonian Accreditation Centre. The Estonian Centre for Standardisation became a
full member of CEN and CENELEC on January 1, 2004.

Legal framework

The Technical Regulations and Standards Act provides among other the relation-
ship between technical regulations, standards and technical specifications and
the bases for the organisation of standardisation in Estonia.

The Act defines a technical specification, a technical regulation and a standard by
using the definitions provided for in the Directive 98/34/EC of the European Par-
liament and of the Council laying down a procedure for the provision of informa-
tion in the field of technical standards and regulations. The Act lays down also
the conditions of making references to a standard in a legal act. According to the
Act a technical regulation may refer to a standard. A reference to a standard
shall be provided for as compulsory or recommended. Upon provision of a stan-
dard as compulsory in a technical regulation, the standard shall be an Estonian
standard fully published in Estonian language.

In principle, standards are therefore voluntary documents. Although it is possible
to make a standard or a part thereof compulsory by making a compulsory refer-
ence to it in a legal act, this practice is strongly not recommended by the Esto-
nian Centre for Standardisation as it is not in line with the principles of stan-
dardisation - standards should not be compulsory to follow. In addition, the
state has made all legal acts available for free on the Internet®.

! web-page of the Estonian Standardisation Centre: www.evs.ee

2 Electronic State Gazette www.riigiteataja.ee
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As a referred standard becomes a part of legislation it might create confusion
among the subjects of the law as the referred standards are not available for
free despite the fact that they are mandatory to follow.

Institutional framework

According to the Technical Regulations and Standards Act the Estonian National
Standards body is a non-profit association. The interests of the state in the Esto-
nian National Standards body shall be represented by a government agency as a
member. The right to act as the Estonian National Standards Body is granted by
the Government to one standardisation body - the Estonian Centre for Stan-
dardisation. The right to act as the Estonian National Stands Body has been pre-
scribed in a contract under public law between the Government of the Republic
and the Estonian Centre for Standardisation in which the rights and obligations
of the parties have been determined. The term of the contract may be up to ten
years.
Founders of the Estonian Standardisation Centre (EVS) are the state (represen-
tative: Ministry of Economic Affairs and Communications), the Estonian Chamber
of Commerce and Industry and the Estonian Employers’ Confederation. Pres-
ently, the founders are the only three members of the EVS. The highest body of
the EVS is the general meeting of its members. The management board of the
EVS consists of the representatives of its members. Every member has one rep-
resentative. The Director General, who is responsible for everyday management
of the EVS, is appointed by the management board.
EVS has also an advisory council which consists of representatives of the stake-
holders who are interested and willing to participate in development of the EVS.
The council, however, has no legal or administrative power.
Standardisation work is done by EVS technical committees and project commit-
tees. EVS has currently 33 technical committees and 2 project committees.
Standardisation procedures have been laid down in EVS guidelines:
— the procedure of drafting an Estonian standard;
— adoption of international and European standards in Estonian standards;
— establishment and working procedures of a standardisation technical commit-
tee and project committee;
— structure, formulation and presentation of standards.
The Estonian Centre for Standardisation is a full member of CEN and CENELEC,
correspondent member of ISO and associated member of the IEC. The average
number of employees in 2007 was 18.

State financing

The Estonian Standardisation Centre is funded from the state budget, member-
ship fees, international co-operation projects and income obtained through pro-
viding services related to standardisation (including sale of standards).
According to the agreement between the Government and EVS the state is enti-
tled to cover expenses of EVS related to:

— membership fees of international organisations;

— information services commissioned by the state, including the costs related to
WTO enquiry point and standards library as well as the costs related to pub-
lishing the official journal of the EVS and other information intended for public
use;

! The detailed list of the committees is available at http://www.evs.ee/index.php32lk=30
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— elaboration and publishing costs of standards included in national standardisa-
tion scheme or otherwise ordered by governmental organisations;
— proceeding of harmonised standards.
According to the Technical Regulations and Standards Act, the Minister of Eco-
nomic Affairs and Communications has formed a standardisation committee
which has among others the task of compiling every year the national standardi-
sation scheme. The national standardisation scheme is a document which com-
prises a list of standards the preparation or transposition of which into Estonian
standards is deemed essential by government agencies. Each appropriate minis-
try is represented as a member in the committee. The representatives of the
ministries submit to the committee written proposals regarding the inclusion of
Estonian standards into the standardisation scheme. The committee submits its
proposals to the Minister of Economic Affairs and Communications. The stan-
dardisation scheme shall be approved by the Minister by December, 1 every
year.
State financing constitutes approximately 70% of the total turnover of the EVS
(5.9 million EEK in 2007). The rest comes from sales of standards (ca 29%) and
from additional services including training (1%).

Access to the standardisation process

Information about standardisation

The Estonian Centre for Standardisation makes information available on request

on their website (www.evs.ee) and by monthly newsletters. EVS publishes every

month a standardisation programme where interested parties can find informa-

tion about all standardisation projects and their status. The website has the fol-

lowing structure:

— information about standardisation organisations (EVS, European and interna-
tional);

— products and services (trainings, WTO enquiry point, standards catalogue, of-
ficial journal, publications, campaigns etc);

— information about standardisation (objectives, principles, structure, processes,
technical committees, national standardisation scheme, terminology etc);

— e-shop with a search engine.

The newsletter is published monthly and available for free on the website!. The

content of the newsletter includes information about harmonised standards, WTO

notifications, new Estonian standards, translations of standards for public consul-

tations, European and national standards for comments, etc.

As regards active information policy, EVS offers to any interested person an op-

portunity to join an e-mail list called “information service”. In the framework of

this information service the clients receive every month an e-mail with the in-

formation published in EVS official newsletter. EVS has currently about 3 600 in-

formation service clients.

Members of the technical committees get additional information relevant for their

field of activity from the EVS standardisation coordinator. This information cov-

ers recent developments in the field. Members of the technical committees are

also informed about draft standards relevant to their field, documents for voting,

etc.

For EVS it is a problem to find enough interested parties to whom they could give

information. EVS seems to be very open to all interested parties and it tries to

! http://www.evs.ee/index.php3?lk=159
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use every opportunity to raise awareness about standardisation within the limits
of the budget available for these activities.

The stakeholders considered can be allocated in three groups. The first group
consists of partners who participate very actively in the standardisation process
or in general in the coordination of standardisation. They are therefore well-
informed about standardisation and activities of the EVS. Those partners are the
Ministry of Economic Affairs and Communications (MKM), the Estonian Technical
Surveillance Authority (TJA), the Association of Construction Material Producers
(EETL) and the Estonian Chamber of Commerce and Industry (EKTK). MKM as
being responsible for the coordination of standardisation in Estonia receives its
information mainly from direct contacts with the EVS. The representative of the
Ministry is also a member of the board of EVS. The ministry is also well-informed
about the opportunities to request and search standardisation information and
they are also involved in raising awareness about standardisation by participat-
ing as lecturers in training organised by EVS. The same can be said about EKTK
whose representative is head of the board of EVS. TJA and EETL are involved in
the work on the technical committees and are therefore regularly informed about
new and draft standards. EETL has emphasised that there is sometimes more in-
formation provided by EVS that a technical committee can handle.

The second group is formed by the Estonian Environmental Research Centre and
Metrosert whose specialists are involved in the work of technical committees, but
in general are more end-users of standards. Both organisations are aware of the
role and activities of EVS, however they find it not necessary to participate in the
standardisation process directly. They use the web-page in case they need in-
formation or standards and are in general satisfied with the information pro-
vided.

The Estonian Association of Architectural and Consulting Engineering Companies
(EPBL) forms a unique category due to their understanding of the standardisation
process. EPBL is of the opinion that as standardisation is heavily supported by
the state budget in Estonia, standards should be available for free on the Inter-
net. According to the information available to MKM and EVS there are no other
organised stakeholders who share the opinion of EPBL.

Expenses to be paid by stakeholders to participate in standardisation

There are three member organisations of the EVS (founders): the state, the Es-
tonian Chamber of Commerce and Industry and the Estonian Employers” Con-
federation. The Ministry and the Chamber are more involved in every-day activi-
ties of the EVS. The Employers’ Confederation is an umbrella organisation of
trade associations and these are the unions who are more active in standardisa-
tion.

The membership fee has been 767 Euros per year equal to all members since the
establishment of the EVS and there are no plans to change it. There are also no
plans to enlarge the number of EVS members and there have not been any re-
quests to become a member.

Although it is possible to become a member of the EVS and the membership fee
is not high, there are no direct benefits of the membership. It can be a reason
why the number of the members still equals the number of the founders. Another
reason can be awareness - EVS is still quite often considered to be a governmen-
tal organisation due to the historical reasons explained before and financing pro-
vided by the state. Government is also the biggest commissioner of standardisa-
tion work.
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Most of the stakeholders who were not directly involved in management were not
aware of the legal status of the EVS or about the opportunity to become a mem-
ber.

As regards participation in technical committees, EVS does not charge anything
for this. On the opposite, it is very much encouraged and EVS faces sometimes
difficulties to attract stakeholders to participate. TCs can introduce participation
fees internally and some TCs have done it. This decision is made independently
from EVS and fees are therefore agreed between members of a TC. According to
the information received from EETL their TC7 (concrete works) and TC9 (infilling
materials) were more active in starting their work and the members have paid
both an establishment fee and a participation fee. The amounts have been € 200
- 1,000. EETL covers also some activity cost from its budget.

Participation in European mirror committees is organised differently. There is no
general support scheme provided by EVS. EVS has occasionally supported par-
ticipation in some very important fields by covering direct expenses (accommo-
dation and travel), but this has been more an exception than a rule. The small-
ness of the country, limited human and financial resources of the TCs and sepa-
rate enterprises have resulted in the fact that Estonia hardly participates in
European standardisation. Another problem is that EETL does not receive infor-
mation from CEN TCs via e-mail. It takes several months to get an answer to a
question. Physical participation in the work would probably ease the problem, but
CEN TCs should use Internet much more. [cf. Recommendation 12]

There are also examples where the costs to participate in European TCs is cov-
ered by the state. E.g. the Ministry of Environment covers the costs of the par-
ticipants from EKK (Estonian Radiation Protection Centre) and in case of TJA the
costs of the experts or employers of the TJA are covered from the budget of TJA.
TJA is member of ETSI. The practice of TJA and the Ministry of Environment is
however not widespread. The other relevant ministries (MKM as well as Ministry
of Social Affairs) do not cover the costs of participation.

Other conditions to participate in standardisation

In order to participate in the elaboration of a standard a person has preferably to
be a member of a technical committee or a project committee or have a coopera-
tion agreement with EVS. The procedures related to these committees are identi-
cal to everyone!. In principle, any legal person established in Estonia can become
a member of TCs. The only condition is the acceptance by the other members of
the TC. A TC can introduce a membership fee if the members of the TC decide
so. Participation in TCs is very much encouraged by EVS. However, trade asso-
ciations and other stakeholders are invited to comment draft standards even if
they are not members of the TC concerned. Draft standards can be studied for
free in the premises of EVS. It is also possible to buy draft standards.

In order to participate in the work of a European technical committee, authorisa-
tion has to be received from the EVS. EVS in turn asks the opinion of the na-
tional mirror committee. In case there is no national mirror committee EVS uses
its own experts for evaluation. EVS charges no fees from the experts.

The stakeholders did not bring out any obstacles to participate in the standardi-
sation process in Estonia; the process was estimated to be adequate and rele-
vant. The only problem that was mentioned several times was the lack of human
and financial resources. That applies both to participation in Estonia and in the
European standardisation process.

! see: EVS Guideline number 6.
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Benefits for stakeholders to participate in standardisation

An employee of EVS did research in the framework of her master studies about
satisfaction and interests of the participants in the standardisation process in
2006. Although the research did not differentiate stakeholders groups or cover
direct estimations of the benefits it can be concluded that the most important
benefit was the information advantage and better access to standardisation in-
formation.

Information advantage was also the most important benefit mentioned by the
stakeholders. EETL has made an appropriate conclusion by saying that consider-
ing the smallness of the country Estonian stakeholders’ opportunity to influence
European standardisation is close to nothing (Estonia is a small economy and
weighting of votes is applied in European procedures). This is in correlation with
the input of Estonian entrepreneurs to European standardisation.

Other benefits mentioned are the usefulness of the standards that are produced
during the participation process (EPBL) and the opportunity to translate some
European standards into Estonian and to use them for regulatory purposes (TJA).
As the vast majority of Estonian standards are international or European stan-
dards (ca 97%), the most important benefit brought about by EPBL is devaluated
in Estonia. Most of the enterprises (including producers) are end-users of stan-
dards. Even the largest manufacturing enterprises are more involved in subcon-
tracting and the standards used in the production process are prescribed by the
main contractor. The construction sector and especially construction materials is
the biggest exception in this model and also the most capable sector as regards
participation in European standardisation. Enterprises involved in other sectors
can be considered as end-users of standards.

MKM as the overall coordinator sees its benefit also in information advantage,
but from a different point of view. Participating in the process gives them an op-
portunity to look at the processes as an insider. The information is used to im-
prove the overall coordination and functioning of standardisation in Estonia.

Possibilities offered to interested parties to participate in strategic

choices
Two most important organisations of enterprises are represented in the adminis-
trative board of the EVS. The third party is the state. In principle it would be
possible to broaden the administrative board by adding more representatives of
the stakeholders to the board!. However, as already described before there has
been no request from the stakeholders to participate in the administrative board.
Moreover, both EETL and EPBL who are members of the Estonian Employers”’
Confederation expressed its satisfaction with the representation through the
Confederation.
EVS does not have a technical board. EVS has an advisory council which consists
of representatives of the stakeholders. The council does not have any legal or
administrative power.
General assemblies are usually organised in writing as it consists of only 3 mem-
bers and one of them being the Minister of Economic Affairs and Communica-
tions. It can be said that the general assembly is hardly involved in strategic
choices of EVS. All the members of the general assembly have delegated this
function to their representatives in the administrative board.

! see Statute of EVS.
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Strategic choices about the standardisation agenda are made in cooperation with
the interested stakeholders. As described before, standardisation in Estonia is
quite heavily supported by the state. Therefore the debate about the standardi-
sation agenda in the next period is mainly related to the debate about the na-
tional standardisation scheme funded by the state. All the interested parties are
welcomed to make proposals to the scheme either to EVS or to the relevant min-
istry. The standardisation committee, formed by the Minister of Economic Affairs
and Communications and consisting of the representatives of the relevant minis-
tries (Ministry of Culture, Ministry of Agriculture, Ministry of Internal Affairs and
Ministry of Social Affairs) is responsible for the final composition of the national
standardisation scheme.

In addition to national standardisation schemes there are also some projects fi-
nanced from the resources of EVS. Those projects are decided by the board of
EVS. Again, all interested parties are welcomed to make suggestions.

All the stakeholders interviewed are aware of their possibilities to make sugges-
tions in the national standardisation scheme and everybody (except from EPBL)
is also satisfied with the possibilities offered to participate in strategic choices
made by EVS. EVS is considered to be a competent organisation open to discus-
sions. It has been emphasised by many stakeholders that participation in stan-
dardisation in Estonia is a matter of interest. Those parties who are interested
have all the opportunities and procedures available.

Processes, procedures and support tools to promote access to stan-

dardisation
As has been described in the previous sections, in the case of Estonia the issue is
not so much related to guaranteeing fair access to standardisation process, but
rather to attract the relevant stakeholders to participate in standardisation at all.
Therefore participation has been promoted by EVS and made free to everybody.
Any legal person established in Estonia can become a member of a technical
committee, read draft standards and comment on them for free. EVS participa-
tion guidelines can also be downloaded for free from the Internet.
There are no different strategies for different types of stakeholders, everybody is
treated equally. It is easier for larger SMEs and for government-funded research
organisations or laboratories to participate in standardisation due to the avail-
ability of more resources and competent personnel. The state supports stan-
dardisation through the Ministry of Economic Affairs and Communications by
covering ca 70% of the activity costs of EVS as well as the fees to participate in
the work of international and European organisations. This funding makes it pos-
sible to talk about standardisation in such a small country like Estonia at all. The
relevant rules and procedures are described by the Technical Regulations and
Standards Act and the agreements between EVS and MKM. Other ministries or
agencies such as the Ministry of Environment, TJA or Estonian Rescue Board!
support elaboration or translation of some standards occasionally. There are no
other stakeholders who would be willing to financially contribute to standardisa-
tion (except from some enterprises participating in technical committees).
It would be worth to consider the fact that EVS devotes only ca 2.5% of its
budget to awareness raising campaigns and trainings. Taking into account the

The Rescue Board is a government agency operating within the Ministry of Internal Affairs, which
has a directing function in planning emergency preparedness, operational management of rescue
services and in exercising state supervision.
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structure of the Estonian economy where the majority of the companies are
committed to subcontracting allocation of more funds to awareness raising would
probably not increase participation in standardisation; however, it could have
some effect on the sales of standards.

Rules and procedures of the development of a standard

The EVS Guideline on operation of technical committees® establishes operational
procedures of technical committees. It is suggested that all technical committees
should consist of the relevant stakeholders - producers, consumers, education
and research organisations, public authorities etc. According to EVS Guideline 2
- Procedures for developing Estonian standards - a standard will only be adopted
as Estonian standard in case the relevant technical committee or working group
that has elaborated the standard has built consensus on the standard. The meth-
ods of how to build consensus have not been specified in the guideline and the
technical committee can therefore also use voting.

EVS does not have a special procedure for composing national delegations to
European technical committees. In order to participate in the work of a European
technical committee, authorisation has to be received from the EVS. EVS in turn
asks the opinion of the national mirror committee. In case there is no national
mirror committee EVS uses its own experts for evaluation. The ability of the rep-
resentative to cooperate with different stakeholders is considered during the
evaluation process as well as whether the person represents a sufficiently wide
range of stakeholders. EVS does not usually authorise a single enterprise without
the support of the relevant technical committee or interest group.

Public consultations are organised for the adoption of every Estonian standard.
In case of elaboration an original national standard an information note is pub-
lished in order to give an opportunity to all the interested parties to join the
process. When the draft standard is ready EVS informs stakeholders about the
draft standard and invites everybody to comment on it. The public opinion poll
would last for 2 months. In case a European standard is planned to be adopted
as Estonian standard the public poll lasts also 2 months. In case an Estonian
standard is translated into Estonian the draft translation is also put on the public
opinion poll that lasts 1 month. Information about new public consultations is
published every month in the EVS newsletter as well as on the website. All drafts
are available in electronic format and the comments are accepted via e-mail.
There are no different procedures for harmonised standards.

In general the stakeholders were satisfied with the process of standards devel-
opment?. Most of them do not follow standardisation information on a daily basis
(except from TJA and EETL). The general trust in EVS is good and the stake-
holders believe that in case there is some important issue on which they have to
comment, EVS will inform them separately.

Differences in the standardisation process

Awareness of different models that exist in standardisation is very low. Stake-
holders are in general aware of the existence of different standardisation organi-

See: EVS Guideline 6

Unfortunately EPBL did not agree to comment on standardisation procedure as according to their
opinion the whole process of standardisation should be nationalised or privatised. They are not
satisfied with the situation where government participates in private organisation which is also
committed to “standards business” (sale of standards). According to their estimation standardi-
sation should be either a 100% public or 100% private activity with the requirement that stan-
dards are made available for free.
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sations at international and European level, but not about their internal proce-
dures. No stakeholder could list any other standardisation model. As regards
consortia standardisation, the question is not relevant in Estonia as there are no
companies that are large enough to be committed to consortia standardisation.
EVS has no difficulties with different procedures for areas of CEN, CENELEC and
ETSI. They are not able to comment on standardisation in private consortia be-
cause of a lack of information.

MKM is of the opinion that different organisations at international and European
level make the system extremely expensive for a small country. Estonia would
therefore prefer to have one single standardisation organisation at least in
Europe to minimise membership fees and the costs related to administration and
human resources. [cf. Recommendation 7]

According to the position of EETL, Estonia should not be committed to interna-
tional standardisation and should concentrate only on European standardisation
because of the limited resources.

Examples of less satisfactory functioning of the standardisation sys-
tem
It seems that the standardisation system works properly in Estonia. EVS has no
information that consensus could not be reached due to or in relation with condi-
tions of access to the standardisation process. There have been very few exam-
ples of misusing the standardisation process, but EVS does not want to describe
the details.
The rest of the stakeholders interviewed could not think of any negative experi-
ence or examples.

Actions to improve access to standardisation

EVS has the following ideas and plans to improve standardisation:

— EVS could cover the participation costs of experts who would like to partici-
pate in European standardisation. This has already been done in very few
cases and the stakeholders are very interested in this service. The only prob-
lem is that it would demand resources either from the state budget or from
EVS which in turn would result in price increase of standards, introduction of a
fee to technical committees etc.

— EVS could spread more information about the benefits and opportunities stem-
ming from participation in standardisation. The main target group would be
entrepreneurs’ associations. EVS acknowledges the importance of including
consumer associations to the process of standardisation. However, so far the
efforts have not been fruitful — the consumers do not have enough resources
or interest.

According to the view of EVS the stakeholders should organise themselves more

in order to participate in standardisation. It is very difficult for individual compa-

nies to find the necessary resources for participation. There are still stakeholders
who are not aware of the international principles of standardisation and seem to
live in Soviet times. Standardisation for them is a government-organised proce-
dure and EVS is seen as an organisation with the only obligation to sell stan-
dards. It is necessary to raise awareness of the stakeholders and introduce the
whole process of standardisation.
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The majority of the stakeholders are satisfied with the access to standardisation
and have no suggestions to improve it. The only suggestions received concerned
the use of the Internet. EVS is currently in the process of improving its informa-
tion systems and web-based access to standards is one outcome of this devel-
opment.

MKM would centralise the overall coordination of standardisation even more. This
concerns mainly the state budget. Every ministry is currently responsible for fi-
nancing standardisation projects from its own budget. That has created a situa-
tion where some ministries are much more involved in standardisation than oth-
ers. The proposal of the MKM is to concentrate these funds under the responsibil-
ity of MKM in order to guarantee more equal access to all stakeholders and bet-
ter coordination of standardisation work.

From time to time there are complaints that standards are too expensive and if
they were cheaper they would be used more. EETL doubts that and is of the
opinion that the role of the price of standards is overestimated. For them the will
to use standards is much more relevant. [cf. Recommendation 13]

EETL is much more concerned about the matters of construction materials and
standardisation in this field. There is hardly any common system as regards to
the Construction Products Directive and the standards related to this. Every
member state has created its own system and the same should be done in Esto-
nia. Coordination needs to be established in terminology, the level of details etc.
EPBL however is of the opinion that price is the most important factor why stan-
dards are not enough used. According to their estimation there would be consid-
erable increase in the use of standards if they were available for free on the
Internet.

Access to standards and other standard documents

Conditions to obtain standards and other standard documents

There are equal conditions for members and non-members of EVS to obtain stan-
dards. The only preferred group are the members of technical committees who
have free access to working documents. Also the members who participate in
drafting a standard get a free copy of the standard. There are no differences as
regards to different groups of stakeholders.

EVS uses some price reduction for students, university libraries and schools. It is
also possible to get a discount while buying larger quantities. There are no spe-
cific arrangements to offer a tailor-made selection of documents for specific tar-
get groups.

EVS cannot provide statistics as regards to different stakeholders or target
groups. The 5 most sold standards are original Estonian standards mainly in the
field of construction. EETL who is the major stakeholder in the construction in-
dustry considers it very important that EVS has compiled several sets of series of
testing standards related to construction products. Those have proven to be very
useful for EETL both content and price-wise. It is not important for EETL to have
other tailor-made selection of documents.

Most of the stakeholders are aware of the price reductions and special conditions
for the technical committees. Better access to standards and other standard
documents is suggested to be realised by better usage of the Internet. European
standards organisations were suggested to use much more the Internet and e-
mail than they currently do.
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Standards and other standard documents available in national language

The decision whether to translate a European standard into the national language
is made on the basis of whether there is an interested party who would be willing
to finance the translation. There are no obstacles from EVS side to organise
translation work. Whether translations will be financed by the state is decided by
the standardisation committee in the framework of compiling the national stan-
dardisation scheme. Translations financed by the resources of EVS have to be
very well justified. It means that the number of final beneficiaries, the impor-
tance of the standard and the translation costs are analysed prior to the deci-
sion.

Considering the smallness of the country only 5% of the standards stock is in Es-
tonian (the only official language in Estonia). 4.1% of European harmonised
standards are available in the national language.

The stakeholders have different opinions about the language issue. Some of
them would estimate that if standards were available in Estonian, it would in-
crease the use of them (EETL, EKTK, EPBL, TJA). Other organisations are of the
opinion that the language does not matter as the persons using standards are
usually experts in their field and therefore capable to use standards in other lan-
guages. Moreover, translations are never perfect and create therefore situations
where standards in different languages could lead to different interpretations.
Translating standards also causes delays in implementing them (EKK, Metrosert,
MKM).

It seems that whether a standard is available in the national language is de-
pendent on the sector - it is obviously more important in the construction sector
where original standards are more used and less important for laboratories that
are used to work with documents in English. Standards to which a mandatory
reference has been made in a legal act form an independent category as such
standards have become part of legislation and have to be in Estonian.

Information on availability of standards and other standard documents

EVS has made available a catalogue of standards on their website and in order to
easily find a standard a search engine can be used in the web-shop. In addition,
EVS publishes its official newsletter every month with the following information:
information about harmonised standards, WTO notifications, new Estonian stan-
dards, translations of standards for public consultations, European and national
standards for comments, etc. Stakeholders wishing to receive standardisation
news as an e-mail are welcomed to join EVS information service.

In general the stakeholders are happy with information availability. The only ex-
ception is EPBL that supports the idea of having all the standards available for
free on the Internet. All stakeholders use Internet and are aware of the opportu-
nities provided by web-shop. Those participating in the work of technical com-
mittees, get information also via these committees. Most stakeholders are also
aware of the information service and some of them are using it. Others consider
it as too much and claim that they don’t need such detailed and updated infor-
mation (e.g. MKM).

EKK has proposed to update the information service and provide an opportunity
to select some lists of standards and to get automatic notice in case there is new
information about those standards. It could be very useful for accredited labora-
tories that have to use the latest versions of standards.
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Use of the Internet

EVS offers an opportunity to receive information about standards available on-
line and to order standards on-line (distribution by e-mail or by post). Other op-
portunities to use the Internet have been described in the previous sections.

It is possible to have free access to draft standards in the premises of the EVS.
Otherwise they should be bought. Comments on draft standards via e-mail are
accepted by EVS. As regards to people with disabilities, their needs have unfor-
tunately not been considered when developing the website.

All stakeholders interviewed are aware of the opportunities available on the web-
page of EVS. Most of them are also aware that members of TCs receive draft
standards for free. It is of utmost importance for stakeholders to have an oppor-
tunity to get information, comment on it and buy standards via the Internet.

[cf. Recommendation 12]

Other distribution channels

EVS has some cooperation agreements to sell standards, but these have not
been effective. Considering the smallness of the Estonian economy and the sales
numbers it is far too expensive to open a separate shop and as the price of stan-
dards in Estonia is among the lowest in Europe selling in commercial shops is not
profitable.

The most reasonable and expected development in the field of distribution is im-
proving the website of the EVS in order to make the search more effective and
enable also downloads. Another objective of EVS is to make the complete set of
standards accessible via the Internet. That would create considerably coopera-
tion opportunities with trade associations, libraries and regions.

Most of the stakeholders are satisfied with the current situation and do not see
the need for other distribution channels (EETL, EKTK, TJA, Metrosert, MKM).
However, these organisations are situated in Tallinn (the capital of Estonia) and
therefore the location is the same as EVS. If municipalities or organisations situ-
ated in other parts of the country would have been interviewed, the answers
would probably have been more critical. Currently the only way to have a free
opportunity to read standards exists only in the premises of EVS and in the larg-
est libraries as the information system of EVS does not allow on-line access to
EVS '’ database. However, as already said earlier, the web-based access is under
development and starts operating in 2009.

User guides for standards

EVS has issued very few user guides due to the very limited market in Estonia
and it is therefore not possible to estimate whether the guides are considered to
be an appropriate response to the criticism concerning the complexity of the text
of standards. The stakeholders are not very enthusiastic about the user guides.
Some consider them to be helpful, others find them confusing. The major prob-
lem with user guides is however financing. In case there are not enough funds
available to translate standards the state cannot afford to support elaboration of
user guides. To finance them from the budget of EVS they would have to be fi-
nancially profitable.

EVS has a client service offering information about standards and general stan-
dardisation issues. They do not provide assistance on how to implement a stan-
dard and they do not explain the content of standards. There are few consul-
tancy organisations that are able to advice about the implementation of stan
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dards (mostly quality management series). EETL provides regularly a small over-
view about standardisation to its members. The overview is concentrated on con-
struction products and explains the requirements of the construction products
directive. EPBL offers its members also consultations about standardisation and
the use of standards.

Collection of standards

According to the information received from EVS nobody has ever wanted to get a
complete collection of standards. There have been requests to have access to the
collection of standards. In principle it would be possible to provide collections of
standards, but not as a separate product. For this the rules and conditions are
not in place. The full collection of ETSI standards is available both in EVS and
TJA as TJA is a member of ETSI. TJA uses the full collection of ETSI standards.
As regards to targeted collections, they have been introduced in few areas such
as construction and electricity. EVS has plans to develop in the future such spe-
cific sets of standards. Trade associations such as EETL would appreciate if spe-
cific sets of standards would be available and they would use them. The same
applies to TJA who would appreciate the set of IEC CISPR standards that could
be used for market surveillance purposes. EKK as a laboratory could also use a
set of standards in case a new field is introduced in their laboratory. An opportu-
nity to have the full set of standards could ease the introduction.

Availability of other documents than approved standards

It is possible to buy technical specifications and workshop agreements from EVS.
The bases of availability are the same as in case of approved standards. It
means that the members of technical committees have usually free access to
these documents and other interested stakeholders have an opportunity to get
acquainted with the documents in the premises of EVS or to buy them.
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Annex 2 Organisational changes in the Czech Republic

Introduction

Chapter 2 provided an overview of European standardisation to serve as a frame-

work. However to illustrate that the European system is not a homogeneous

structure in which only well known large organisations such as DIN and BSI op-

erate, two cases have been selected to be described in an annex:

— Annex 1: The overall situation with regard to standardisation in Estonia;

— This Annex 2 - The recent changes in the organisational structure in the Czech
Republic towards a more directly state controlled standardisation system.

Organisational change in the Czech Republic

The Czech Standards Institute (CNI) stopped being an independent organisation
on December 31, 2008 and became part of the Czech Office for Standards, Me-

trology and Testing (COSMT, in Czech language: UNMZ'). COSMT is a budgetary
organisation subordinated to the Ministry of Industry and Trade. COSMT's mis-

sion is to perform tasks set out in Czech legislation on technical standardisation,
metrology and testing and tasks related to the harmonisation of Czech technical
regulations and standards with the technical regulations of the European Union.

Until now, CNI acted as independent institution that cooperated with COSMT on
issuing technical standards. CNI was responsible for the development of stan-
dards according to the needs of interested parties. It used contracted parties for
standards development.

The aim of this transformation is to improve access to standards by the technical
community and all other stakeholders. The idea is that standards should be more
comprehensive and cheaper to obtain. Printed standards will cost about 50% of
the current price and IT will be used more broadly and effectively. It will allow a
user in one technical field to have easier access to quoted standards in other
fields. State institutions as well as industry including SMEs will be more involved
to improve tuning the state economic policy to entrepreneurial needs of industry
and SMEs.

It will also be easier to harmonize standards development on national, European
and international levels already in the initial phases. This system will prefer
those developers of standards that can cover wider and more complex technical
areas to improve consistency and comprehensiveness of standards. It will be
easier to better coordinate technical terminology and forms how standards are
presented. These important developers will be marked as ‘Centres of Technical
Standardization’ (CTS).

National standards committees? (TCs) will keep their role as advisory bodies for
the National Standards Body. Their task is a complex assessment of standards
development in the field of their technical competence and suggesting to the Na-
tional Standards Body adequate solutions. The activity of TCs is based on inte-
grating interests of different stakeholders to achieve effective solutions in tech-

! COSMT was established by the Czech National Council Act No. 20/1993 Coll. as the Organisation
of the State Administration in the Field of Standards, Metrology and Testing.

2 The official name in the Czech Republic is Technical Standards Committee (TSC).
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nical standards. All interested parties can nominate members to TCs. In relation
to the above mentioned new approach to standards development tasks, it will be
necessary to assess individual TCs from the viewpoint of their abilities to adopt
new methods, harmonize needs of all stakeholders and achieve set goals.

As concerns the development of standards, only 10% are original Czech stan-
dards in areas where European or international standards do not exist. About
90% are adopted European or international standards from which about 60% are
translated into the Czech language.

To summarize changes in the standards development system and their goals, it
can be said that it should combine advantages of centralized coordination with
the creative potential of independent interested parties. It is expressed in the
following points.

— In the new system IT should dominate in development as well as in the distri-
bution of standards.

— This is the main tool for attaining lower prices and to make technical stan-
dards as well as standard development process better accessible especially for
SMEs, research fellows and their teams, technical schools and universities.

— Standards development should better coordinate needs and contributions of
all interested parties and make the system of standards more effective, co-
herent and comprehensible.

— It should create a new impulse for broader usage of technical standards. While
standards are based on new results of science, research and practical skills,
they can effectively force technical and economic development.
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the single market by 31 December 1992 at the latest. The legislative
technique of the New Approach was introduced with reference to
Single Market legislation.
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the EMC Directive. The EMC Directive is seen as the most complex
and far reaching of all directives that have been introduced into the
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products made, and compliance with the EMC Directive is manda-
tory. In order to comply with the EMC Directive, products must have
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pean Parliament and the European Economic and Social Committee,
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in Europe, Com(2008) 133 final, Brussels, 11.3.2008.

The communication underlines that the European institutions have
underlined the contribution standards could and should make to in-
novation (policy). This is judged to be important for further
strengthening the European economy as well as directly in competi-
tion in standard setting from emerging powers, who consider stan-
dardisation an important strategic asset. One of the nine key ele-
ments identified by the Commission for focussing EU standardisation
policy on innovation is (item 5) to facilitate the access to standardi-
sation of all interested stakeholders, in particular SMEs, but also us-
ers/consumers and researchers. This will facilitate the uptake of in-
novation by the market. Under this item European and National
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in order to reduce the cost of access to standards, with the ultimate
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Chairman of the Malta Standards Authority MSA refers to the archi-
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20009.
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tems, 7 February 2007.
The basis idea is that standardisation is rather important. Worldwide
standards are for example forming a basis for international trade.
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counting practices, freight containers, etc. The author states that the
standardisation is stagnant. Practitioners are leading the standard
institutions but proper education about standardisation is lacking.
The author would like serious efforts being made to pursue education
about standardisation and that in the next decade companies, or-
ganisations and governments could recruit graduates in the subject.
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Hill, John L., ICT Standardisation: Changing the World for a better Tomorrow, Sun
Microsystems.
The hypothesis is that the needs of the market place in terms of
timeless, functionality and interoperability are no longer met. In
continues by stating hat standardisation should contribute to pre-
venting market dominance of a few powerful providers by fostering
the use of standards-based products over proprietary products
(Standards - IPR).
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vation, Kgbenhavn.
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tant role in terms of corporate competitive power and product devel-
opment. Standards ensure a common cross-national language hence
facilitating global trade. At the same time, standards contribute to
ensuring that societal requirements are complied with regarding, for
example, product quality, consumer safety and environmental
friendliness. The Danish publication states that Denmark already has
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developing it further to ensure that it matches the great challenges
of the years ahead. Its long-term goal is to ensure that Denmark is
among the countries that achieve maximum societal and business
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http://www2.nen.nl/cmsprod/groups/public/documents/bestand/200

840.pdf
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